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The coming meeting of the National Bar 
Association, announced to be held at Indiane 
apolis, Ind., beginning Wednesday, August 
5th, will undoubtedly be of great interest and 
attract many members of the profession. 
The meeting will be called to order by Mr. 
John H. Doyle, the president of the National 
Bar Association. An address of welcome 
will be delivered by the Hon. Addison C. 
Harris, president of the Indianapolis Bar 
Association. After the election of officers, 
an address will be delivered by the Hon. 
Byron K. Elliott, of the Supreme Court of 
Indiana. This address is made at the special 
invitation of the executive committee of the 
National Bar Association, extended in ac- 
cordance with a resolution passed at the last 
annual meeting directing that committee ‘‘to 
arrange for the delivery, at each annual 
meeting, of one or more addresses by men of 
special learning and eminence in the profes- 
sion.’’ In the selection of Judge Elliott the 
executive committee have certainly made a 
happy hit. We know of no one better quali- 
fied or from whom a more scholarly or valua- 
ble address could be expected. Many other 
features of interest will follow. We have 
reason to believe that the Indianapolis bar 
will look to it that all delegates are well taken 
care of. 


Inquiry has often been made, and we find 
many lawyers still in ignorance, as to the 
difference between the National and the 
American Bar Associations, and to many it 
is a matter of wonder that there should exist 
two apparently rival national bar associa- 
tions. As a matter of fact, both associations 
have as a common object the promotion of 
the science of the law and of the right ad- 
ministration of justice. The American Bar 
Association, however, is composed of indi- 
vidual lawyers, who, upon their own applica- 
tion, have been elected by the association 
members for life or during good behavior. 
Each member pays $5.00 annual dues, and is 
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entitled to one vote. These are the only reg- 
ular members. On the other hand, the dele- 
gates to the National Bar Association are 
accredited thereto from the different State 
and local bar associations. In other words, 
the National Bar Association is a representa- 
tive body, of which the delegates are only the 
representatives of the different State bar 
associations. The aim of the National Bar 
Association is to encourage the formation of 
local bar associations in every city and con- 
siderable country town in each State ; to pro- 
mote the organization of State bar associa- 
tions throughout the United States, and to 
ultimately assemble in annual meeting dele- 
gates from all of these State associations. 


dui —————— 


The decision of the highest court of the 
State of New York, fully sustaining the judg- 
ments of the inferior tribunals in the ‘‘sugar 
trust case,’’ cannot be said to have been un- 
expected. That court holds that there can 
be no partnership of separate and independ- 
ent corporations. The judgment sought 
against the defendant company in the case 
was an extreme one, being nothing less than 
a decree of corporate death, representing, as 
the court said, the extreme rigor of the law. 
In order to afford ground for such a judg- 
ment the burden of proof was on the State to 
show, on the part of the corporation accused, 
some transgression against the law of its 
being which has produced or tends to pro- 
duce injury to the public, not a merely formal 
or incidental transgression, but one material 
and serious, and such as to harm or menace 
the public welfare. This, according to the 
court, is a necessary condition of the render- 
ing of such a judgment as that asked by the 
State in the case against the North River 
Sugar Refining Company, and by its decision 
the court affirms that such a case has been 
made out as far as the entrance into the trust 
organization and the neglect and suspension 
of corporate franchises is concerned. The 
court reaches the conclusion that the defend- 
ant violated its charter and failed in the per- 
formance of its corporate duties, and that in 
respects so material and important as to 
justify a judgment of dissolution. This con- 
clusion the court regards as sufficient to base 
its judgment upon, and it deems it needless 
to advance into the wider discussion over the 
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question of the effect of the trust combina- 
tion in creating a monopoly. Upon this 
question the court of appeals expresses 
neither approval nor disapproval of the views 
expressed by the supreme court. It confines 
itself to holding, as expressed in the con- 
cluding sentences of the opinion, that ‘‘in the 
State of New York there can be no partner- 
ships of separate and independent corpora- 
tions, whether directly or indirectly, through 
the medium of a trust; no substantial consol- 
idation which avoids and disregards the statu- 
utory provisions and restraints; but that 
manufacturing corporations must be and re- 
main several as they were created or under 
the statute.’’ This decisionis not, of course, 
binding upon the courts of other States, but 
it will have weight with them and will furnish 
a strong authority in support of the principle 
that corporations can only be combined or 
consolidated in pursuance of methods pre- 
scribed by the laws. 








NOTES OF RECENT DECISIONS. 


INJUNCTION—BREACH OF ConTRACT—BaSE- 
BALL PiayeR.— The case of Metropolitan 
Exhibition Co. v. Ward, 9 New York Supp. 
779, decided by the Supreme Court of New 
York, is of interest on the subject of con- 
tracts of base-ball players. The court there 
held that where a person enters into a defi- 
nite contract to render to another, and to no 
one else, personal services of such a nature 
that their loss to the employer and acquisi- 
tion by another would cause injury not to be 
compensated for in damages, a breach of the 
contract in leaving the employer and con- 
tracting with a rival may be restrained by 
injunction. Defendant contracted to render 
to plaintiff services as a base-ball player for 
the season of 1889, and the contract pro- 
vided that he might be reserved for the sea- 
son of 1890 on a salary of not less than 
$3,000. No fixed salary nor definite terms 
and conditions were provided for 1890. The 
contract also provided that plaintiff might 
terminate the contract ‘‘at any time by giv- 
ing defendant ten days’ notice.’’ It was 
held that the contract, so far as it reserved 
defendant’s services for the season of 1890, 
was not sufficiently definite nor mutual to 





entitle plaintiff to a preliminary injunction 
pending suit to restrain defendant from 
making another contract for 1890, O’Brien, 
J., says: 


Nor dol agree with the defendant’s satement of 
law, wherein he asserts that the general rule is that 
an injunction will not be granted in aid of a contract 
for personal services. Whatever doubt may have ex- 
jsted in the past, it is now the settled law of England and 
America that where a person has entered inte a definite 
contract to render services to another of sucha nature 
as not to be easily replaced, and the loss of his serv- 
ices to the employer will be a loss not to be compen- 
sated for in damages, a breach or a threatened breach 
of such contract may be restrained by injunction. 
Whilea distinction is observed between affirmative 
and negative covenantsin such an agreement, and 
while the court does not possess the power to compel 
a person to render services which he has agreed to 
perform, yet, when he has stipulated not to work for 
another, the court can and will, in a proper case, pre- 
vent his doing so. In England, since the decision in 
1852 of the case of Lumley v. Wagner, 1 DeGex, M. & 
G. 604, such has been the Jaw. In this country, end- 
less citations of authorities might be resorted to to 
show that a similar principle of law prevails. In this 
State one of the leading cases is that of Daly v.Smith, 
88 N. Y. Super. Ct. 158, 49 How. Pr. 150. In that case 
one Fanny Morant Smith had agreed to act during the 
seasons of 1874, 1875, and 1876. She broke tbis con- 
tract. A preliminary injunction was granted. A 
motion was made to continue it pendente lite. The 
learned justice, in delivering the opinion in that case, 
after an exhaustive examination of authorities which 
were ably collated and reviewed in his opinion, says: 
“The question whether or not a court of equity wiil 
interfere by injunction to prevent a breach of a con- 
tract for personal services, or whether the com- 
plainant must look to his damages at law as his sole 
redress, has been frequently and on several occasions 
quite elaborately disscussed, both in England and in 
this country. Ona cursory reading, the authorities 
may seem somewhat conflicting, but a careful perusal 
of them in the light of the facts before the court on 
the several occasions can leave no doubt as to the ex- 
istence of the power.”’ In another part of his opinion 
he says: “I am of the opinion that actors and 
actresses, like all other persons, should be held to a 
true and faithful performance of their engagements, 
and that whenever a court has not proper jurisdicition 
to enforce the whole engagement it should, like in all 
cases, operate to bind their consciences, at least as far 
as they can be bound, to a true and faithful per- 
formance.’’ Quoting from another case, he continues: 
“The resort to actions at law for damages for a sudden 
desertion ofthe performers in the middle of their 
season will in most cases fail to afford adequate com- 
pensation; and it is not only that the manager is de- 
prived of bis means of carrying on business, but that 
his performers, by carrying their services to other 
establishments, deprive him of the fruits of his dili- 
gence and enterprise, increase rivalry against him, and 
cause him irreparable injury.”” Between an actor of 
great histrionic ability and a professional base-ball 
player, of peculiar fitness and skill to fill a particular 
position, no substantial distinction in applying the 
rule laid down in the cases cited can be made. Each 
is sought for his particular and peculiar fitness, each 
performs in public for compensation, and each possess- 
es for the manager a means of attracting an audience: 
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The refusal of either to perform according to con- 
tract must result in Joss to the manager, which is in- 
creased in cases where such services are rendered to a 
rival. 


INNKEEPERS — REGULATIONS OF HoTEL — 
Rieut or Guests.—The case of State v. 
Steele, 11 S. E. Rep. 478, decided by the 
Supreme Court of North Carolina, is an in- 
teresting and exhaustive presentation of the 
rights and duties of innkeepers towards 
guests of the hotel. There a manager of a 
hotel was prosecuted for assault committed 
on the hotel premises upon one who was 
drumming for a livery stable, in derogation 
of the hotel rules. The: court, after an ex- 
haustive review of the authorities, laid down 
the following propositions, viz: 

1. Guests of an hotel, and travelers or other per- 
sons entering it with the bona jide intent of be- 
coming guests, cannot be lawfully prevented from 
going in or put out by force, after entrance, provided 
they are able to pay the charges and tender the money 
necessary for that purpose, if requested by the land- 
lord, unless they be persons of bad or suspicious 
character, or of vulgar habits, or so objectionable to 
the patrons of the house, on account of the race to 
which they belong, that it would injure the business 
to admit them to all portions of the house, or unless 
they attempt to take advantage of the freedom of the 
hotel to injure the landlord’s chances of profit derived 
either from his inn or any other business incident- 
al to or connected with its management, and consti- 
tuting a part of the provision for the wants or pleas- 
ure of his patrons. Jencks v. Coleman, supra; Com. 
v. Mitchell, supra; Com. v. Power, supra; Pinoker- 
ton v. Woodward, 91 Amer. Dec. 660; Barney v. Steam- 
Boat Co., supra; 1 Whart. Crim. Law, § 621; Ang. 
Carr. §§ 525, 529, 530; Britton y. Railroad Co., 88 N. C. 

2. When persons unobjectionable on account of 
character or race enter an hotel, not as guests, but 
intent on pleasure or profit, to be derived from in- 
tercourse with its inmates, they are there, not of right, 
but under an implied license that the landlord may 
revoke at any time; because, barring the limitation 
imposed by holding out inducements to the public to 
seek accommodation at his inn, the proprietor occu- 
pies itas his dwelling-house, from which he may 
expel all who have not acquired rights, growing out 
of the relation of guest, and must drive out all who, 
by their bad conduct, create a nusiance and prove an 
annoyance to his patrons. Harris vy. Stevens, 31 Vt. 
79; 1 Whart. Crim. Law, § 625. 

8. Theregulation, if made by any innkeeper, that 
the proprietors of livery stables, and their agents or 
servants, shall not be allowed to enter his hotel for 
the purpose of soliciting patronage for their business 
from his guests, is a reasonable one, and, after notice 
to desist, a person violating it may be lawfully ex- 
pelled from his house, if excessive force be nut used 
in ejecting him. Com. v. Power, supra; Harris v. 
Stevens, supra. See,also, Griswold v. Webb, recently 
reported in 19 Atl. Rep. 143 (a Rhode Island case); 
Railroad Co. v. Tripp, supra. 

4. Aninnkeeper has unquestionably the right to 





establish a news-stand or a barber-shop in his hotel, 
and to exclude persons who come for the purpose of 
vending newspapers or books, or of soliciting em- 
ployment as barbers; and, in order to render his 
business more lucrative, he may establish a laundry or 
a livery stable in connection with his hotel or contract 
with the proprietor of a livery stable in the vicinity to 
secure for the latter, as far as he legitimately can, the 
patronage of his guests in that line for a per centum 
of the proceeds or profits derived by such owner of 
vehicles and horses from dealing with the patrons of 
the public house. After concluding such a contract, 
the innkeeper may make, and after personal notice to 
violaters, enforce, a rule excluding from his hotel the 
agents and representatives of other livery stables who 
enter to solicit the patronage of his guests; and 
where one has persisted in visiting the hotel for that 
purpose, after notice to Gesist, the proprietor may use 
sufficient force to expel him if he refuses to leave 
when requested, and may eject him, even though on 
a particular occasion he may have entered for a lawful 
purpose, if he does not disclose his true intent when 
requested to leave, or whatever may have been his pur- 
pose in entering, if he in fact has engaged in solicit- 
ing the patronage of the guests. Barney v. Steam- 
boat Co., supra; Jencks vy. Coleman, and Harris v. 
Stevens, supra; Ang. & A. Corp. § 530. 

5. The broad rule laiddown by Wharton (1 Crim. 
Law, § 625) is that “the proprietor of a public inn has 
a right to request a person who visits it, not as a guest 
or on business with a guest, to depart, and if he refuse 
the innkeeper has a right to lay his hands gently up- 
on him, and lead him out, and, if resistance be made, 
to employ sufficient force to put him out; and for 
so doing he can justify hisconduct on a prosecution 
for assault and battery.” It will be observed that the 
author adopts in part the language already quoted 
from the courts of Pennsylvania. 

6. If it be conceded that the prosecutor went into 
the hotel at the request of a guest, and for the pur- 
pose of conferring with the latter on business, still in 
any view of the case, if, after entering, he engeged in 
“drumming” for his employer when he had been pre- 
viously notified to desist in obedience to a regulation 
of the house, the defendant had a right to expel himif 
he did not use more force than was necessary; and if 
the prosecutor, having entered to see a guest, did 
not then solicit business from the patrons of the hotel, 
but had done so previously, the defendant, seeing him 
there, had a right to use sufficient force to eject him, 
unless he explained, when requested to leave, what 
his realintent was. Harris vy. Stevens, and Com. vy. 
Power, supra. The guest, by sending for a hackman, 
could not delegate to him the right to do an act for 
which even the guest himself might lawfully be put 
out of the hotel. 

7. Ifwe go further, and admit, for the sake of 
argument, that the principle declared in Markbam vy. 
Brown, 8 N. H. 530, and relied on to sustain the view 
of the court below, is not inconsistent with the law on 
the same subject, as we find it laid down by Wharton 
and other recognized authorities, still our case will be 
found to fall under the exception to the general 
rule stated in express terms in that case. The court 
said: “Ifone comes to injure his [the innkeeper’s} 
house, or if his business operates directly as an in- 
jury, that may alter the case; but that has not been 
alleged here; and perhaps there may be cases in which 
he may have a right to exclude all but travelers and 
those who may have been sent for by them. It is not 
necessary to settle that at this time.” There was no 
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eevidence in Markham v. Brown that the proprietor of 
the hotel had any contract with another stage line, or 
would suffer pecuniary loss or injury, if the agent 
who was expelled was successful in his solicitations; 
and it seems that Angell and others, whocite as author- 
ity that case, as well as Jencks v. Coleman and Bar- 
ney v. Steamboat Co., reconcile them by drawing the 
distinction thatin the latter cases, and in the hypo- 
thetical case of an innkeeper, put by Justice Story, the 
person whose expulsion was justified was doing an 
injury tothe proprietor, who had him removed, by 
diminishing his profits derived legitimately from a 
business used as an adjunct to that of common car- 
rier or innkeeper. In using the language quoted 
above, Justice Parker seems to have had in his mind, 
without referring to it, the opinion of Justice Story, 
delivered in the circuit court but two years before 
(Jencks v. Coleman, supra). 


ImpuTED NEGLIGENCE—PARENT AND CHILD. 
—The question as to the effect of negligence 
of a parent upon the rights of a child injured 
by reason of it, is one not yet settled, and 
upon which there is considerable conflict of 
authority. The Supreme Court of Illinois, 
in Chicago City Ry. Co. v. Wilcox, 24 N. E. 
Rep. 419, consider the question, and come to 
the conclusion that in an action by a child for 
personal injuries caused by defendant’s neg- 
ligence, the negligence of the child’s parents 
in permitting it to stray beyond their imme- 
diate control into a place cf danger cannot 
be imputed to the child, and further that it is 
error to instruct the jury that negligence can- 
not be attributed to a child seven years old. 
Wilkin, J., says: 

Thus two legal questions are presented for decision, 
upon either of which there is to be found a conflict of 
authorities. On the first, two well-defined lines of 
decisions appear, each in direct conflict with the 
other. In Shearman & Redfield on Negligence the 
rule established by one line of these decisions is de- 
nominated the ‘*New York rule,” the other the **Ver- 
mont rule.” Sections 74,78. The first is based upon 
Hartfield v. Roper, 21 Wend. 615, in which it is said: 
‘‘An infant is not sui juris. He belongs to another, to 
whom discretion in the care of his person is exclu- 
sively confided. That person is keeper and agent for 
this purpose; and, in respect to third persons, his act 
must be deemed that of the infant. His neglect is the 
infant’s neglect.” The other or Vermont rule ‘‘holds 
that the contributory negligence of a parent, guardian, 
or other person having control of the child is not to be 
imputed to the child itself,” so as to defeat an action 
by it for an injury caused by the negligence of another. 
Robinson vy. Cone, 22 Vt. 213. Itis insisted by coun- 
sel for the appellant that we are committed to the 
first-named rule. Messrs. Shearman and Redfield 
seem to have so understood some of our former de- 
cisions, and so cite them in their valuable work on the 
Law of Negligence. 4th Ed. vol. 1, § 74, note6. It 
will be found upon examination that the cases cited 
do not bear that construction. Hund v. Geier, 72 Ill. 
393, was a suit by a father for an injury to his infant 
son. Railroad Co. v. Grable, 88 Ill. 441; Chicago v. 





Hesing, 83 Ill. 204; Chicago v. Starr, 42 Ill. 174; Rail- 
road Co. v. Becker, 76 Ill. 25, and the same case in 84 
Til. 483—in each of which cases the action was by an 
administrator for the benefit of the parents as next of 
kin. These cases are so clearly distinguishable from 
those in which the child himself sues that they must 
have been cited by mistake. See Jd. § 71. The two 
remaining cases cited in note 6 were suits by the child 
in its own name, but neither of them holds that neg- 
ligence on the part of the parents would have defeated 
the action. In Gavin v. Chicago, 97 Ill. 66, Gavin re- 
covered a judgment in the circuit court of Cook 
county against the city of Chicago for an injury to his 
person alleged to have been occasioned by the city in 
negligently maintaining a swing bridge. That judg- 
ment was reversed by the appellate court of the first 
district, and Gavin prosecuted a writ of error to this 
court. The judgment of the appellate court was 
affirmed on the broad ground that the evidence 
showed no negligence on the part of the city. It 
appeared, however, that on the trial the care bestowed 
upon the plaintiff by his parents, he being a child but 
four years of age, was submitted to the jury; and 
Justice Scott, rendering the opinion of the court, said: 
“Under the circumstances proven, the jury found 
there was no negligence on the part of the mother 
touching the care she bestowed upon her child.” In 
Railroad Co. v. Gregory, 58 Ill. 226, the defendants 
offered proof of the negligence of the plaintiff’s 
mother in permitting him to go unattended in a place 
of danger. The competency of such evidence was not 
raised either on the trial below or in this court. In 
affirming the judgment of the circuit court, it was 
said the evidence failed to establish such negligence; 
but that fact inno way controlled in the decision of 
the case. All that can be fairly said in regard to 
these cases is that the question now under discussion 
might have been raisedin them, but counsel did not 
see fit to do so; and, as its decision did not become 
necessary to a proper determination of the cases, the 
court was not called upon to express any opinion upon 
it, and did not. In Wharton on Negligence, Ross v. 
Innis, 26 Ill. 260; Chicago v. Starr, 42 Ill. 174; and 
Railroad v. Bumstead, 48 Ill. 221,—are cited, in a note 
to section 311, as holding “that, when a child is neg- 
ligently permitted by its parents or guardians to stray 
on a thoroughfare or {railroad track, this negligence 
may be regarded, even when the child brings suit 
through a guardian or prochien ami, as the contribu- 
tory negligence of the child.”? The citation of Ross 
v. Innis is evidently a mistake, as the case has no rela- 
tion whatever tothis question. Chicago vy. Starr, as 
already stated, was an action by an administrator for 
the benefit of the next of kin. Railroad v. Bumstead, 
48 Ill. 221, like Hund v. Geier, 72 Ill. supra, was an 
action by the father to recover for an injury to his 
minor son. Itis also to be borne in mind that there 
is a distinction between cases in which a parent hav- 
ing the immediate custody and cuntrol of a child neg- 
ligently contributes to its injury,as in Railway Co. 
vy. Stratton, 78 Ill. 88, and those in which the negli- 
gence consists in merely permitting it to stray beyond 
such in:mediate custody and control into a place of 
danger. If these distinctions are observed, it will be 
found that the question now raised has never been 
decided by this court. So treating it, we are clearly 
of opinion that the weight of authority and better 
reasoning is in support of the doctrine that in a case 
like this the child is not chargeable with a negligent 
omission of duty by its parent. There was therefore no 
reversible error in giving the first part of the third 
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nstruction. Bish. Non-Cont. Law, §§ 581—583; 
Whart. Neg. §§ 310, 314; 1 Shear. & R. Neg. § 78. 

The question as to whether, as a matter of law, per- 
sonal negligence can be attributable to a child seven 
years of age, as before stated, is also one upon which 
the authorities are not harmonious. In 1 Shear. & 
R. Negligence, § 738, it is said: ‘In analogy to 
the rule which holds a child under seven years of age 
incapable of crime, some courts have considered them 
also incapable of negligence; but we think that this 
is not to be conclusively presumed. Juries may be 
depended upon not to overrule this presumption 
except in perfectly clear cases.” Railroad Co. v. 
Becker, 76 Ill. is in conformity with the well-recognized 
rule that a child can only be chargeable with want of 
care for his personal safety in proportion to his age 
and intelligence. 1 Shear. & R. Neg. sec. 73; Bish. 
Non-Cont. Law, sec. 586; Whart. Neg. sec. 309; Kerr 
v. Forgue, 54 Ill. 482; Railway Company v. Eininger, 
114 Ill. 79. When the case of Railroad Company 
v. Becker came up on asecond appeal (84 Ill. 483), a 
reversal was insisted upon on the sole ground that the 
evidence {did not sustains the verdict; and it was 
then said, in commenting upon the evidence: ‘While 
the deceased was no doubt possessed of ordinary in- 
telligence, and was as capable of using as much cau- 
tion for his safety as other boys of his age, yet it is not 
to be expected of a boy between six or seven years of 
age that the same caution and care will be used for 
personal safety as will be exercised by a person of 
mature age; and the law will not impute negligence 
to an infant of such tender years.” The appellate 
court seems to have understood this case to hold that 
negligence cannot, as a matter of law, be imputed to a 
child of the age of six or seven years. Such is nou the 
purport of the decision. In the very same case, it has 
been expressly held that the question of the child’s 
negligence was one of fact to be determined by the 
jury. In Railroad Co. v. Murry, 62 Ill. 326, it was held 
that a little girl about seven and a half years of age 
was guilty of contributory negligence, and ajudgment 
in her favor reversed because instructions given on her 
behalf did not tell the jury to consider whether she 
had not been guilty of a high degree of negligence 
even for a person of herage. We think the true rule 
is that a child is to be held to the exercise of care for 
its personal safety according to its age, experience, 
and intelligence, and the circumstances by which it 
was surrounded at the time of the alleged injury; that 
it cannot be arbitrarily said that negligence may be 
imputed to a child seven and a half years of age, but 
not to one of six or seven. 





Contract — Purcuase or Lorrery Tick- 
ETS—ILLEGAL ConsIDERATION. — In view of 
the present struggle for continued existence 
on the part of the Louisiana State Lottery, 
the case of Goodrich vy. Houghton, 9 N. Y. 
Supp. 214, decided by the Supreme Court of 
New York, will be of special interest. In 
that case it was held that, under Pen. Code 
N. Y. §§ 324, 334, declaring lotteries to be 
unlawful and a public nuisance, though 
drawn in another State, and authorized by 
the laws of such State, an agreement to make 
a joint purchase of tickets in the Louisiana 
State Lottery, and to share equally in the re- 





sults, is illegal, and cannot be enforced in 
the New York courts, though the tickets were 
actually purchased in New Orleans. It seems 
that after the drawing, defendant informed 
plaintiff that their tickets had drawn a prize, 
and it was arranged that the money should be 
sent by express to defendant, who promised 
to divide it with plaintiff. It was held that 
the promise had reference to the original bar- 
gain, and afforded no basis for a recovery by 
plaintiff of her share of the money when re- 
ceived by defendant. 


MASTER AND SERVANT—FELLOW-SERVANT. 
—The modern doctrine of fellow-servants is 
well stated by the Supreme Court of Wash- 
ington in Sayward v. Carlson, 23 Pac. Rep. 
830. Stiles, J., says: 

Up to acertain point, undoubtedly, the common- 
law rule was and is that the master is not liable if one 
of his servants negligently injure another. It was’ 
indirectly stated so to be in Priestley v. Fowler, 3 
Mees. & W. 1, in 1837, but was first distinctly an- 
nounced in Murray v. Railroad Co., 1 McMul. 385, in 
1841, and was reannounced in Massachusetts, in 1842, 
in Farwell vy. Railroad Co., 4 Mete. 49. The first 
positive announcement of the rule in England was in 
Hutchinson v. Railway Co.,5 Exch. 348. The theory 
of the South Carolina case was that each of the serv- 
ants, in his separate department, represented the 
principal, and that they were engaged in ajoint under- 
taking. In Massachusetts the ground of the decision 
was that by refusing a resort to the common employ- 
er the safety of each employee would be more effect- 
ually secured, by reason of the greater skill and care 
with which they would conduct their several opera- 
tions. Hutchinson v. Railway Co. seems to have 
rested upon the conclusion of the court that the 
principle of holding the master liable would “carry 
us to an alarming extent.’”? The English cases down 
to this time, except as they have been restricted by 
statute, have been kept well up to the general rule, 
in which they have rather followed, than been fol- 
lowed by, many American cases, notably those de- 
cided in Massachusetts. See Holden Railroad Co., 129 
Mass. 268. But, almost contemporaneously with the 
assertion of the general rule of the exemption of the 
master, other American courts refuse adherence to it 
as a universal rule. The rise. and progress of great 
railroad corporations, operating over long lines of 
road, with hundreds of employees, from "president 
down, caused a closer inspection of the real relations 
of the men, who, although they were employed and 
paid by the same master, were often so widely sep- 
arated in their spheres of duty that reason seemed to 
call for some substantial modification of the decisions 
as to what the rule really was when applied to cases 
where there was so large a delegation of the anthority 
of the master to the negligent servant that the master 
could be said to be present and acting only in the 
person of the servant. The courts of last resort of 
many ofthe States, and the Supreme Court of the 
United States, have given their adherence to this 
view; and according to their decision the common 
law of such cases is that the rule of exemption to the 
master only applies when the negligent servant and 
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the servant injured are in a common employment. 
The leading authority on this subject—for this case, at 
least—is the Supreme Court of the United States, 
which, in Railroad Co. v. Ross, 112 U. S. 377, 5 Sup. 
Ct. Rep. 184, said: “There is in our judgment, a clear 
distinction to be made, in their relations to their 
common principal, between servants of a corporation 
exercising no supervision over others engaged with 
them in the same employment, and agents of the 
corporation clothed with the control and manage- 
ment of a distinct department, in which their duty is 
entirely that of direction and superintendence,” 
—and held a railroad conductor who neglected to in- 
form his engineer of an order to wait at a station 
ahead for a train going in the opposite direction, where- 
by a collision occurred, not to be the fellow-servant of 
the engineer. Other courts have applied the principle 
to far more complicated cases, and have not hesi- 
tated to give the employees of natural persons the 
benefit of the new common law, the announcement 
of which was at first based upon that peculiarity of 
corporations which compels them to act by agents 
only. Doubtless the United States Supreme Court 
would do the same, in a proper case. 

Yielding our adherence tothe doctrine that, to ex- 
empt the master and make the two servants fellow- 
servants, they must be engaged in the same common 
employment, in the same department of seryice, and 
act underthe same immediate direction, we look 
vainly for any agreement among the courts as to what 
“common employments” are. The diversity of em- 
ployments and myriad circumstances under which 
men act and are injured make it impossible to define 
them. Some general definitions there are, and with 
them each case must be compared as it arises, and the 
rules extended so as to make a reasonable application. 
We findin Crispin v. Babbitt, 81 N. Y. 516, what 
seems to us the most correct, brief, statement of 
some of the points to be regarded in cases of this kind 
which has come to our notice. The court said (page 
520): “The liability of the master does not depend 
“ upon the grade or rank of the employee whose negli- 
gence causes the injury. A superintendent of a 
factory, although having power to employ men or re- 
present the master in other respects, is, in the manage- 
ment of the machinery, a fellow-servant of the other 
operatives. On the same principle, however low the 
grade or rank of the employee, the master is liable 
for injuries caused by him to another servant if they 
result from the omission of some duty of the master 
which he has confided to such inferior employee. 
* * Flike v. Railroad Co., 53 N. Y. 549. * * * 
The liability of the master is thus made to depend 
upon the character of the actin the performance of 
which the injury arises, without regard to the rank of 
the employee performing it. If it is one pertaining to 
the duty the master owes to bis servants, he is re- 
sponsible to them for the manner of its performance. 
The converse of the proposition necessarily follows. 
If the act is one which pertains only to the duty of an 
operative, the employee performing it is a mere 
servant; and the master, although liable to strangers, 
is not liable to fellow-servant for its improper per- 
formance. Wood, Mast. & Serv. § 438. ” These are 
flexible rules, in which the doctrine that the delegated 
‘ powers and duties of the master make a servant, at 
times, the very master himself as to other servants, is 
the central feature; and they seem to us eminently 
just to both master and servant. They would fully 
sustain the decision in Brodeur vy. Valley Falls Co., 
(R. 1.) 17 Atl. Rep. 54, cited by plaintiff injerror. 





LEGAL STATUS OF ADOPTED CHIL- 
DREN. 


Sources of the Law of Adoption. — The 
adoption of a stranger into one’s family, or 
accepting the child of another as one’s own 
child and heir,'! created a domestic relation 
well known, with its legal consequences, to 
the ancients, of whom the Athenians and 
Spartans, the Romans and ancient Germans 
are mentioned by historians and law writers. 
In the Roman law it suffered considerable 
change, and the doctrine, as modified by 
Justinian, was transmitted to the modern 
nations of Europe. The Code Civil of France 
contained stringent provisions in connection 
therewith,? whence it passed into the laws of 
Louisiana. From the Spanish law it was 
transmitted to Mexico, and thus became the 
law of Texas when it formed part of that 
country.‘ 

Statutory Requisites to Adoption.—Adop- 
tion is entirely ignored by the common law. 
Within forty years past nearly all the States 
of the Union have enacted statutes authoriz- 
ing the adoption of children, following, it 
seems, the lead of Massachusetts in this re- 
spect. These statutes vary greatly in their 
details; but their common purpose is to 
enable persons so disposed to vest in the 
children of others the rights and privileges 
which they wouid possess if they were chil- 
dren of their own blood, including the fright 
of inheritance. The persons adopting must, 
of course, in all the States having legislated 
on the subject, be adults. In Louisiana the 
statute originally required the adopter to be 


1 Anderson Dict. L., ‘‘Adoption.” 

2The adopter must be fifty years of age, fifteen 
years older than the person adopted, and have no 
children of his own; the adoption of minors takes ef- 
fect only after the minor has been supported by the 
adopter for six years, etc. Code Nap. Art. 343, e¢ seq., 
promulgated April 2, 1803, tit. ‘‘De Adoption.” 

3 But was omitted from the Code of 1808: Per Mer- 
rick, J., in Vidal v. Commagere, 18 La. Ann. 516. 
Under the constitution of 1865 it was again introduced 
in a modified form, and incorporated in the Rev. Civil 
Code of 1870, § 214. 

4 Teal v. Sevier, 26 Tex. 516,520; Eckford v. Knox, 
67 Tex. 200, 204. According to these cases no one 
could, under the Mexican law, adopt a stranger into 
his family as co-heir if he had children of his own 
living. The statute of Texas (Sayles Civ. St. § 1,) now 
allows adopted childred to inherit the adopter’s estate 
to the extent of one-fourth thereof. 

5 See areview of Whitman’s “Law of Adoption in 
the United States,” 3 Cent. L. J. 397; also the editor’s 
note to Barnhizely. Ferrel, 14 Am. L. Reg. 682. 
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forty years of age, and fifteen years older 
than the person adopted,® but now itis suf- 
ficient that the adopter be above, the person 
adopted below, the age of twenty-one years.’ 
It is still provided in California,’ Dakota,’ 
and Montana,” that the adopter be ten, in 
Idaho" that he be fifteen years older than 
the one adopted. In Massachusetts the per- 
son adopted, according to one interpretation 
of the statute, must be younger than the one 
adopting, unless it be the wife, husband, 
brother, sister, uncle or aunt, either cf the 
whole or half blood, of the adopter; accord- 
ing to another, perhaps equally reasonable 
interpretation, the right to adopt any of the 
persons in the relationship mentioned is ex- 
cluded.'? Nearly all the statutes provide 
that if the person adopting be married both 
of the spouses must join in the act of adopt- 
ing, or at least consent thereto; but where 
the adoption by one spouse is valid, the 
other not joining or consenting is not bound 
thereby.“ In most States, also, the consent 
of the child is required, if it be of the age of 
fourteen ; in California,” Dakota,* Idaho,” 
Montana,’® Nevada,” and New York” if 
twelve years of age. It seems that where 
the effect of the adoption is limited to make 
the adopted person an heir no consent is 
necessary ;*! but to make a minor the member 
ofa new family by the adoption, giving 


6 Succession of Vollmer, 40 La. Ann. 593. 

7 Succession of Vollmer, supra. 

8 Deer. Ann. Civ. C., 1885, § 221, et seq. 

® Comp. L. 1887, § 2622 et seq. 

10 Comp. St. 1888. 

il Rev. St. 1887, § 2545. 

12 Publ. St. 1882, p. 824, § 1. 

The statutes of Colorado, Gen. St. 1683, p. 119, 
and of Missouri Rev. St. 1889, § 969, provide thata 
married woman may join her husbandin a deed of 
adoption. The Indiana statute is construed as author- 
izing a married man to adopt a child without his wife 
joining in the petition, and that an adopted child may 
have an adopted father, without an adopted mother: 
Barnhizel vy. Ferrel, 47 Ind. 335, 339; Krug v. Davis, 87 
Ind. 590, 595. 

14 Reinder v. Koppelmann, 68 Mo. 482, 485; Stanley 
v. Chandler, 53 Vt. 619, 625, (in this case the adoption 
was by act of the legislature) ; Sharkey v. McDermott, 
16 Mo, App. 80. 

1 C. C. § 221 et seq. 

16 Comp. L. 1887 § 2622 et seq. 

17 Rey. St. 1887 § 2545 et seq. 

13 Comp. St. 1888. 

19 Gen. St. 1885 § 601 et seq. 

2% Banks & Bro. Rev. St. 1889 § 2608. 

#1 The statue of Vermont, however, provides that an 
adult, to be adopted, must join in the deed of adop- 
tion: Rev. L. 1880 § 2537. 





parental rights and authority to the parties 
adopting in place of those who possessed 
such authority before, is an interference with 
the rights of the latter which will not be per- 
mitted without their own free consent, or 
proof that the rights of the latter are incon- 
sistent with the child’s interest. Hence, most 
States require either the consent of the 
parents, surviving parent, guardian or other 
person, corporation or institution having law- 
ful custody of the child to be shown affirm- 
atively, or that notice be given to them so 
that they may appear and be heard upon the 
question of adoption before the court.” 
Where the act of adoption is by deed between 
the parties, not requiring the sanction or 
judgment of a court or judicial tribunal,” 
the terms of the statute must be complied 
with, or the act will be held void.“ But if 
the act of adoption is sanctioned or decreed 
by a court having jurisdiction, on notice to 
all persons entitled thereto, as is required in 
most of the States, the judgment or decree 
will not be questioned collaterally,* but 
parties having an interest in the adoption or 
its consequences (such as parents, blood rela- 
tives, friends or any of the parties entitled to 
notice under the statute), if they have not 
given their consent, may appeal from the de- 
cree or judgment, or seek a remedy in 
equity. In many of the States the appeal 
is provided for by statute. The right of ap- 
peal does not, however, extend to the heirs 
in their own right, because, as such, they 
have no vested right,” nor to the legal rep- 
resentative of a deceased adopter, because 
the adoption was his own act. Statutes of 

22 Burger v. Frakes, 67 Iowa 460, 465; Chambers in 
re, 22 Pac. Rep. (Cal.) 138; Furgeson v. Jones, 20 
Pac. (Oreg.) 842; Luppie v. Winans, 37 N. J. Eq. 245, 
249; Humphrey Appellant, 137 Mass. 84. 

23 Adoption has been declared a ministerial act, not 
judicial, in Alabama: Abner v. DeLoach, 84 Ala. 393. 
And in Louisiana: Succession of Vollmer, 40 La. Ann. 
593. See also Jn re Stevens’ Estate, 23 Pac. Rep. (Cal.) 
379. 

24 The failure to file for record during the life time 
ofthe adopter the deed of adoption otherwise in 
strict accordance with the statute is fatal: Tyler v. 
Reynolds, 53 Iowa 578; Shearer v. Weaver, 56 Iowa 
578. The consent of parties need not, however, ap- 
pearinthe body of the instrument; it may be evi- 
denced by the signatures: Bancroft v. Bancroft, 53 
Vt. 9 12. 

2 Edds, Appellant, 137 Mass. 346, 347; Brown v. 
Brown, 101 Ind. 349; Newman Jn re, 75 Cal. 213, 219. 

2% Murray v. Barber, 17 Atl. Rep. (R. I.) 553- Brown 


v. Brown, supra. 
2 Gray v. Gardner, 18 Atl. Rep. 286. 
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adoption, though in derogation of the com- 
mon law, are not to be construed so strictly 
as to defeat the legislative intent;* but no 
presumption arising out of collateral facts can 
be indulged in to supply proof of the facts 
required by the statute.” Parol agreements 
to adopt have been held valid and, at least to 
‘the extent of securing inheritance to the 
adopted children, enforced in equity, though 
the statute of adoption has not been fol- 
lowed.” 


Rights of Adopting and of Adopted Persons. 
—The person having adopted an infant is enti- 
tled to its custody and services, even against 
its natural parents and statutory guardian* to 
the full extent as if the adopting were the 
natural father. By the statutes of Colorado,” 
Georgia,® Illinois, Indiana,® Kansas,* 
Kentucky,” Louisiana, Maine,” Massachu- 
setts, Michigan,“ Minnesota,* Mississippi,* 
Missouri,** Nebraska,“ New Hampshire,“ 
New Jersey,“ New York, Ohio, Oregon,” 


2 Abney v. DeLoach, 84 Ala. 393, deciding a number 
of points touching the formalities of adoption. 

29 Romero, Jn re, 75 Cal. 379,381. To similar effect: 
Sharpy v. McDermott, 16 Mo. App. 80, 8. This case 
was reversed by the supreme court which held that a 
parol contract of adoption, executed in good faith by 
the party to be adopted, and performed in part by the 
other party, is not avoided by the statute of frauds: 
Sharkey v. McDermott, 91 Mo. 647, 652; and that the 
wife was bound by such contract, the adopted child 
having continued to live with her and to render her 
services after the husband’s geath: Jd. p. 648, syllabus. 

30 Sharkey v. McDermott 91, Mo. 647; Van Tine v. 
Van Tine, 15 Atl. (N. J.) 249; Van Dyne v. Vreeland, 
11 N. J. Eq. 370, 379; s. c. 12 N. J. Eq. 142. 

31 Rives v. Sneed, 25 Ga. 612, 622; Brown v. Welsh, 
27 N. J. Eq. 429, 483; Matter of Clements, 78 Mo. 352. 

32 Gen. St. 1883 p. 119. 

383 Code 1882 § 1788, 1789. 

% St. & Cur. Ann. St. 1885 ch. 14. 

3% Rey. St. 1888, § 823; Barnhizel vy. Ferrel, 47 Ind. 
835. 
3% Dass. Comp. L. 1885, § 3482. 

87 By consent of both parties the court may decree 
the control of the adopted child to the adopter: . Gen. 
St. 1887 ch. 31 §§ 17, 18. 

38 Rev. C. C. § 214; Succession of Hosser, 37 La. Ann. 
839. 
39 Rey. St. 1884, p. 566. 

4 Publ. St. 1882, p. 824. 
41 How. St. 1882, § 6379. 
42 Gen. St. 1881, p. 1014. 
43 Rev. Code 1880 § 1496. 
44 Rev. St. 1889 § 970. 

4 Comp. L. 1887, p. 831. 
4# Gen. St. 1878, ch. 188. 
47 Rey. 1877, p. 1342. 

48 Banks & Bro. Rev. St. p. 2608. 
4 Rey. St. 1880 § 3137. 

%® Hill’s Ann. L. 1887. 





Pennsylvania,®' Rhode Island,” West Vir- 
ginia,® and Wisconsin,™ the same rights for 
support, education and protection are se- 
cured to adopted children against the persons 
adopting them, as if they were the natural, 
legitimate children of these persons, with the 
exception, noticed below, of some modifica- 
tion of their right of inheritance. The right 
of adopted children has been held to extend 
to the homestead descending from a deceased 
adopter.» The right of the children con- 
ditions, of necessity, the corresponding right 
of the adopting parents to the custody, con- 
trol and services of the children, which will 
be awarded according to the best interest of 
the child, with the like discretional powers in 
the courts as in cases contested by a natural 
father or mother.” 

Change of Name of Adopted Persons.—It 
is, under the statutes of most of the States, 
within the power of a court sanctioning the 
adoption to change the name of the adopted 
person from that of the natural to that of the 
adopting father. In Missouri the power to 
change the name of an adopted child is con- 
ferred upon the probate courts ;* in Colorado 
upon the district or county court.” In 
Pennsylvania the child takes the name of the 
adopter by statute. 

Right of Inheritance Conferred by Adoption. 
—The most important consequence of adop- 
tion, in many instances the controlling or 
sole motive thereto, is that the right is 
thereby conferred upon the person adopted 
to inherit the estate of the deceased adopter. 
As a general rule it may be said that the per- 
son adopted inherits from the person adopt- 
ing, real and personal essate, to the same ex- 
tent as the right to inherit exists in legitimate 
natural children. But this is a mere statutory 
right, extending only to what a child would 
be entitled to under the statutes regulating 
descent and distributions, unless augmented 
or diminished by the terms of the statute au- 


51 Bright. Purd. Dig. 1885. 

52 Publ. St. 1882. 

53 Code 1887, ch. 122 § 2. 

54 Rev. St. 1878 § 4121 et seq. 

55 Per Belcher, C. C., in Matter of Romero, 75 Cal. 
379, 381. 

5% Matter of Clements, 78 Mo. 352; and see cases 
supra. 

57 Fouts v. Pierce, 64 Iowa 71. 

58 Rev. St. 1889 § 971. 

59 Gen. St. 1883, p. 119. 

@ Appeal of Rowan, 19 Atl. Rep. 82. 
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thorizing the adoption. It has already been 
mentioned that in Texas the inheritance of a 
stranger adopted into a family is limited to 
one-fourth of the adopter’s estate. With 
this exception the adopted child stands 
on the same plane with children born in law- 
ful wedlock.“ In other States the statutes 
require, or permit the contract of adoption 
to fix the terms of the footing upon which the 
adopter and adopted shall stand to each other. 
Thus, in Mississippi, the petition for a decree 
of adoption must state what gifts, grants, 
etc., it is proposed to settle upon the per- 
son to be adopted ;” so in Nebraska, where 
the terms of the adoption must be stated in 
the petition, and witnessed by two wit- 
nesses ;* and in Tennessee, where the decree 
may state any modification of the effect of 
adoption.“ The identity of a person is not 
changed by adoption;® hence, an adopted 
child does not take under a devise to the 
children of the person adopting,® although 
entitled under a devise to those who would 
be entitled to the adopter’s estate under the 
intestate laws.” In recognition of this 
doctrine the statutes of many of the States 
affirmatively disable adopted children from 
inheriting any property of the adopting 
parents limited to the heirs of his body, etc. 
So, for instance, in New Jersey,® New 
York,® Oregon,” Rhode Island,” West Vir- 
ginia,” and Wisconsin.” 

Inheritance From and by Next of Kin of 
Adopted and Adopting Persons.— By the 
adoption the child becomes a member of the 
family of the adopter. If its parents be liv- 
ing, it will thus unite the status of child 
to two families, and complications sometimes 
arise in respect to the right of inheritance, 
particularly if the parents by adoption, or 
those by blood, or both, have other children. 
Several provisions in the various statutes 


61 Eckford v. Knox, 67 Tex. 200. 

62 Rev. Code 1880 § 1496. 

63 Comp. L. 1887, p. 283. 

6 Code 1884 § 4388. 

6 Schafer v. Eneu, 54 Pa. St. 304, 306; Barnhizel v. 
Ferrel, 47 Ind. 335, 338; Stanley v. Chandler, 53 Vt. 
619, 624; Russel v. Russel, 84 Ala. 48, 52. 

6 Shafer vy. Eneu supra; Russel v. Russel, supra. 

& Johnson’s Appeal, 88 Pa. St. 346, 353. 

6 Rev. 1887, p. 1345. 

® Banks & Bro. Rev. St. 1889, p. 2608. 

70 Hill’s Ann. St. 1887. 

7 Publ. St. 1882. 

72 Code 1887, ch. 122. 

78 Rey. St. 1878 § 4021 et seq. 





anticipate questions that may arise in such 
cases. In Connecticut,“ the statute allows 
adopted children to inherit from the adopting, 
but not from the natural parents ; in Connecti- 
cutand Illinois” the adopting parents inherit 
from the adopted children, but are excluded 
from such inheritance in Georgia,” Iowa,” 
Maine,* and North Carolina.” Adopted 
children inherit from their natural as well as 
from the adopting parents in Iowa,” but not 
from the natural parents in Connecticut. 
The natural parents inherit from their chil- 
dren adopted by others under the statutes of 
Indiana,” and in Ohio ;* if an adopted child 
die before the adopting parent, leaving no 
issue, the estate of the latter on his subse- 
quent death goes to his own, not the adopted 
child’s next of kin.“ In Pennsylvania,® and 
West Virginia,® if the adopting parent leave 
other children of his own, the adopted child 
inherits with, from and through them as if 
born to the same parents; but in Rhode 
Island“ an adopted child is not entitled to 
inherit from lineal or collateral kin of the 
adopting parent by representation. The is- 
sue of an adopted child who died before the 
adopting: parent inherit, on the death of the 
latter, in the degree of grandchildren ;* and 
while it was held in Iowa that grandchildren 
adopted by the maternal grandfather are en- 
titled, on his death, after that of the mother, 
to the mother’s share by representation in 
addition to their share as grandchildren by 
adoption,” the conclusion was reached in 
Massachusetts, in a well considered case, 


74 Gen. St. 1888 § 471 et seq. ; 

75 Property that came from the adopters: St. & C. 
St. 1885, ch. 4. 

76 Code 1882 § 1789. 

77 McClain’s St. 1888 § 3498 et seq. 

78 Rev. St. 1884, p. 566. 

79 In this State the adopting parent must give bond 
ifthe adopted child has property: Code 1883 § 1 et 
seq. 

8 Wagner v. Varner, 50 Iowa, 532. 

81 Gen. St. 1888, supra. 

82 Rev. St. 1888 § 823. 

83 Rey. St. 1880 § 3140. 

84 It seems to result from the cases ubi supra that 
such is generally held to be the legal consequence of 
adoption in the absence of statutory regulation. 

% Bright. Purd. Dig. 1885. Adoption under this 
act, though retrospective in its operation, does not 
divest a vested right: Ballard v. Ward, 89 Pa. St. 358, 
362. 

86 Code 1887. 

87 Publ. St. 1882. 

8 Power v. Hafley, 85 Ky. 671. 

89 Wagner v. Varner, 50 Iowa, 532. 
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that an adopted child cannot take in such 
double capacity. In New Mexico the stat- 
ute expressly provides that an adopted child 
may be disinherited ; an effect produced by 
the statutes of other States which provide 
that children adopted shall be upon the same 
level with natural legitimate children in re- 
spect of the inheritance. 

Extraterritorial Effect of Adoption.—It 
may be mentioned that a child adopted under 
the law of the adopter’s domicil is entitled in 
any other State to which the child may re- 
move with the adopter to all the rights, in- 
cluding the right of inheritance to real estate 
and personal property from the adopter, se- 
cured to the child as a consequence of the 
adoption by the law of the domicil, if such 
law does not conflict with the lex loci rei 
site.” But a statute contemplating that upon 
the decree of adoption the domicil of the 
adopting parents shall become the domicil 
of the adopted child was held not to apply 
to a case where the adopting parents were 
both dimiciled in another State, and that the 
decree of adoption was of no legal effect in 
the foreign State.” 

J. G. WorERNER. 

St. Louis, Mo. 


® Deiano v. Bruerton, 148 Mass. 613. 

% Comp. L. 1884. 

%2 Ross v. Ross, 129 Mass. 243. It was heldin this 
case that there was no such conflict between the law 
of Pennsylvania requiring the consent of the adopter’s 
wife to make the adoption valid, and that of Massa- 
chusetts not providing for such consent, as would de- 
feat the adopted child’s right of inheritance to real 
estate on removing to Massachusetts. 

% Foster v. Waterman, 124 Mass. 592. 








CONTRACTS NOT TO TEACH SCHOOL WITHIN 
STATE—HOW FAR VALID. 


HERRESHOFF V. BOUTINEAU. 





Supreme Court of Rhode Island, April 14, 1890. 


1. A contract not to teach, during the year after the 
end of respondent’s service with complainant, “the 
French or German language, or any part thereof, nor 
aid to teach them, nor advertise to teach them, nor be 
in any way connected with any person or persons or 
institutions that teach them in the State of Rhode 
Island,” is not void as against public policy. 


2. Courts should be slow to set aside as unreasona- 
ble a restriction which has formed a contract, yet 
when it is a restriction upon individual and any com- 
mon rights, which only oppresses one party without 
benefiting the other, all courts agree that it shall 
not be enforced. 





3. It is unreasonable to ask courts to enforce a 
greater restriction than is needed. 


4. Hence the complainant must aver and show the 
extent to which a restriction is needed, before the 
same will be applied. 


STINEss, J.: The complainant, director of a 
school of languages in Providence, employed the 
respondent to teach French from January 7, 1889, 
to July 1,1889. The contract, in writing, pro- 
vided that the respondent would not, during the 
year after the end of his service, ‘‘teach the 
French or German language, or any part thereof, 
nor aid to teach them, nor advertise to teach 
them, nor be in any way connected with any 
person or persons or institutions that teach them, 
in thesaid State of Rhode Island.”’ Therespond- 
ent’s service ended July 1, 1889, after which time 
he gave lessons in French, in Providence. This 
suit is brought to restrhin him from so doing 
within the time covered by this contract. The 
respondent demurs to the bill, contending—First, 
that the contract is void on the ground of public 
policy, because it imposed a general restraint 
throughout the State; and, secondly, because it is 
unreasonable. Is the contract void? Fora long 
time, beginning with the Year Books, contracts 
limiting the exercise of one’s ordinary trade or 
calling met with much disfavor in the courts. 
Any limitation whatever was considered, in the 
first reported case (Y. B. fol. 5, 2 Hen. V. p. 26), 
so far contrary to law that a plaintiff suing there- 
on was sworn at by the judge, and threatened 
with a fine. But it was soon found that, to some 
extent at least, such contracts help, rather than 
harm, both public interests and private welfare; 
that they are necessary to trade itself, in order to 
secure the sale, at fair value, of an established 
business, by protecting it against immediate com- 
petition of the seller; also to enable one to learn 
a trade or to getemployment from another, free 
from the risk of having the knowledge and in- 
fluence thus gained used to the employer’s dam- 
age; to encourage investment in business enter- 
prises, under reasonable safe-guards; and for 
other equally evident reasons. Accordingly, ex- 
ceptions to the early doctrine were recognized 
from time to time, until the leading case of 
Mitchel v. Reynolds, 1 P. Wms. 181, when the 
court established the rule that a contract in re- 
straint of trade, upon consideration which shows 
it was reasonable for the parties to enter into it, 
is good, ‘that wherever a sufficient consideration 
appears to make if a proper and an useful con- 
tract, and such as cannot be set aside without in- 
jury to afair contractor, it ought to be main- 
tained; but with this constant diversity, viz., 
where the restraint is general not to exercise a 
trade throughout the kingdom, and where it is 
limited to a particular place; for the former of 
these must be void, being of no benefit to either 
party, and only oppressive.”’ It is to be observed 
that the contract in this case was limited in time 
to five years, the term of the lease of a bake house, 
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which the plaintiff had bought of the defendant, 
and also limited in space to the parish of St. 
Andrew’s, Holborn. The case, therefore, did 
not call for decision upon a contract running 
throughout the kingdom. Nevertheless it has 
since been commonly assumed, as the settled rule 
of law, that such a restraint is contrary to public 
policy, and void. The principle upon which 
this rule is put is that the public bave the right 
to demand thatevery person should carry on his 
trade freely, both for the prevention of mo- 
nopoly and of unprofitable idleness. The argu- 
ment is, if the restraint is general throughout the 
realm, the public interest is interfered with, since 
the party restrained can only resort to his trade 
for a livelihood by expatriation. But, if the re- 
straint be local and partial, the party and the 
public may still have the benefit of his services in 
his own land, in some other place. While this 
distinction has frequently been recognized, the 
cases in which it hashhad the sanction of a de- 
cision have been few. In Rousillon v. Rousillon, 
14Ch. Div. 351, Fry, J., mentions only two, and 
these, he says, seems to have been decided upon 
the ground of unreasonableness, rather than up- 
on the ground of universality. In other words, 
the universality was held to be unreasonable. 
This case, following Whitaker v. Howe, 3 Beavy. 
383 ; Jones v. Lees, 1 Hurl. & N. 189; and Leather 
Cloth Co. vy. Lorsont, L. R. 9 Eq. 345—expressly 
holds that there is no absolute rule that a 
cuvenant in restraint of trade is void, if it is un- 
limited in regard to space. 

The respondent urges that Rousillon v. Rou- 
sillon has been overruled by the recent case of 
Davies v. Davies, 36 Ch. Div. 359; but we do not 
think this isso. While Cotton, L. J., showing 
great willingness, if not anxiety, to overrule it, 
based his opinion upon the ground that the re- 
striction was void, because unlimited in space, 
Bowen, L. J., did not put his decision on that 
ground, jand Fry, L. J., adhered to his opinion 
in Rousillon vy. Rousillon. That Davies v. Davies 
was not received in England as overruling the 
last-named case, see note to this case in Law 
Quarterly Review, vol. 4, p. 240. In view of these 
cases, we do not think itis now the rule in En- 
gland that restraint throughout the kingdom is 
absolutely void. 

In this country the cases have been quite similar 
to those in England. In the recent case of Match 
Co. v. Roeber, 106 N. Y. 473, 13 N. E. Rep. 419, 
Andrews, J., says: ‘It is worthy of notice that 
most, if not all, the English cases which assert the 
doctrine that all contracts in general restraint of 
trade are void, were cases where the contract 
before the court was limited or partial. The 
same is generally true of the American cases.”’ 
In that case.the defendant covenanted, for the 
period of 99 years, not to engage in the man- 
ufacture or sale of friction matches, within any 
of the States or territories of the United States, 
except Nevada and Montana. The complainant 
sought to restrain a breach of that covenant in 





New York, the respondent claiming that the 
covenant, being general as to New York, was void. 
But the court declared it to be valid, in a strong 
and thorough opinion, showing the history of 
litigation, and the tendency of recent judical de- 
cisions upon this subject. Taking this case in 
connection with Navigation Co. v. Winsor, 20 
Wall. 64, we think it cannot be said here, any 
more than in England, that a restraint is ab- 
solutely void, upon grounds of public policy, be- 
cause it extends throughout a State. Public 
policy is a variable test. In the days of the early 
English cases, one who could not work at his 
trade could hardly work at all. The avenues to 
occupation were not as open nor as numerous as 
now, and one rarely got out of the path hestarted 
in. Contracting not to follow one’s trade was 
about the same as contracting to be idle, or to go 
abroad foremployment. But this is not so now. 
It is an every-day occurrence to see men busy and 
prosperous in other pursuits than those to which 
they were trained in youth, as well as to see 
them change places and occupations without de- 
priving themselves of the means of livelihood, oF 
the State of the benefit of their industry. It 
would therefore be absurd, in the light of this 
common experience now, to say that a man 
shuts himself up to idleness or to expatriation, 
and thus injures the public, when he agrees, for 
a sufficient consideration, not to follow some one 
calling within the limits of a particular State. 
There is no expatriation in moving from one 
State to another, agd from such removals a State 
would be likely to gain as many as it would lose. 
We do not think public policy demands an agree- 
ment of the kind in question to be declared void, 
and we do not think such a rule is established 
upon authority. We therefore hold that the 
agreement set out inthe bill is not void simply 
because it runs throughout the State. 

Is the contract unreasonable? Courts should be 
slow to set aside as unreasonable a restriction 
which has formed a part of the consideration of 
a contract; yet wh-n it is a restriction upon in- 
dividual and common rights, which only oppresses 
one party without benefiting the other, all courts 
agree that itshould not be enforced, In deter- 
mining the reasonableness of a contract, regard 
must be had to the nature and circumstances of 
the transaction. For example, if one has sold 
the good-will of a mercantile enterprise, receiving 
pay for it, upon an agreement not to engage in 
the same business in the same State, for a cer- 
tain time, such a stipulation would stand upon 
quite a different footing from the similar stipu- 
lation of a mere servant in an ordinary local 
business. In many undertakings, with modern 
methods of advertising and facilities for order- 
ing by telegraph or mail, and sending goods by 
railroad or express, it would matter little whether 
one was located at Providence or Boston or some 
other place. In such cases a restriction embrac- 
ing the State, or even a larger territory, could 
not be said on that account to be unreasonable; 
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for without it the seller might immediately de- 
stroy the value of what he sold and was paid for. 
But it is unreasonable to ask courts to enforce a 
greater restriction than is needed. So it has 
been uniformly held that restrictions which go 
too far are void. As was said inthe note of the 
Law Quarterly Review, above cited: ‘Cove- 
nantees desiring the maximum of protection 
have, no doubt, a difficult task. When they 
fail, it is commonly because, like the dog in the 
fable, they grasp at too much, and so loose all.” 

Besides the matter of protection, the hard- 
ship of the restriction upon the party and the 
public should also be considered. In the present 
case, we think therestriction is unreasonable. 
Not as a rule of law because it extends through- 
out the State, but because it extends beyond any 
apparently necessary protection which the com- 
plainant might reasonably require, and thus, 
without benefiting him, it oppresses the re- 
spondent, and deprives people in other places of 
the chance which might be offered them to learn 
the French and German languages of the respond- 
ent. The complainant urges that he has estab- 
lished a school in Providence, at great expense, 
to teach languages by a new method, where 
scholars come from all parts of the State, and 
that by reason of the small extent of the State, 
and the ease of passing to and fro within it, sucha 
restriction is reasonable and necessary to keep 
teachers from setting up similar schools, and en- 
ticing away his scholars. All this may be true 
with reference to Providence and its vicinity. 
But while, as is averred, many pupils from all 
parts of the State may come to Providence, as a 
center, for the same reason few would go to other 
places. For example, a school in Westerly or 
Newport would not be likely to draw scholars 
from Providence, or places from which Provi- 
dence is more easily reached. Indeed, the com- 
plainant says he offered, after the contract was 
made, and now offers, to allow the respondent to 
teach in Newport; thereby admitting that the re- 
striction is greater than the necessity. The 
people of Newport, Westerly, and other places 
have the right to provide for education in 
languages without coming to Providence. It is 
hard to believe, and the bill does not aver, that 
losing the few, if any, from some such place who 
might leave the complainant, if the respondent 
were to teach there, would seriously affect- the 
complainant’s school. Teaching in Providence, 
or in any palce from which the complainant re- 
ceives a considerable number of pupils, might af- 
fect it, and a restriction limited accordingly 
might be reasonable; but we think it is unreason- 
able to go further. The complainant bought 
nothing of the respondent whose value he now 
seeks to destroy. He hired the latter as a teacher at 
no more than fair wages. He needs and has the 
—_ only to be secured against injury to his 
school, from teachers who may entice away his 
scholars, after leaving hisemploy. The contract 
clearly goes beyond this. The demurrer must be 
sustained. 





NorTe.—The doctrine laid down | by the court in the 
principal case seems not only to be founded in reason, 
but upon authority. While it would be perfectly 
proper to make the contract not to teach school for a 
year within the State, there could be no reason to ask 
its enforcement, unless it was shown that such teach- 
ing would injure him whom the contract sought to 
protect. “Public policy isa variable test,” and it is 
not to be found within certain described bounds and 
limits. On the one side there is the sacredness of the 
contract to be considered, on the other the rights of 
the great public. Courts in all cases must strive for 
that means which will bring the greatest good to the 
greatest number. 

In the case of Edgerton v. Earl] of Bromslow,} it was 
said: “It must not be forgotten that you are not to 
extend arbitrarily these rules which say that a given 
contract is void as against public policy, because if 
there is one thing which more than another public 
policy requires, it is that men of full age and compe- 
tent understanding shall have the utmost liberty of 
contracting, and that their contracts when entered 
into freely shall be enforced by courts of justice. 
Therefore, you have the paramount public policy to 
consider—that you are not lightly to interfere with 
the freedom of contracts.” 

There are two principal grounds upon which the 
doctrine that a contract in restraint of trade is void as 
against public policy is founded: One is the injury to 
the public by being deprived of the restricted party’s 
industry; the other is the injury to the party himself 
by being precluded from pursuing his occupation, 
and thus being prevented from supporting himself 
and his family.2 What is a reasonable restraint must 
depend upon the circumstances of each case. The 
prohibition should not extend any further than will 
fully protect the party for whose benefit the contract 
is made in his occupation or business. 

A covenant providing that the covenantor should 
not sell mattresses ‘‘in all the territory of the State of 
New York west of the city of Albany,” was held void 
as embracing too large a territory.4 A contract not to 
exercise the trade of making printers’ rollers and 
composition in New York city or within 250 miles 
thereof, has been held void.5 In several cases it was 
held that the limitation must not include a whole 
State.6 Butin Diamond Match Co. v. Roeber?’ it was 
held that an agreement not to manufacture or sell 
friction matches anywhere in the United States except 
in one State, was valid. A contract “not to engage in 
the manufacture of any thermometers of any kind or 
description, nor of any storm glasses, at any place 
within the United States at any time within the period 
of ten years from date,” has been held not to be void.® 
Where plaintiff agreed to furnish for defendant every- 
thing necessary to run a barber shop in a certain 
town, and the latter agreed not to do any work as a 
barber for any one else, or to open a shop for himself 
in such town at any time, and to convey to plaintiff the 


14H. L. Cas. 1-250. 

2 Oregon Steam Nav. Co. v. Winsor, 20 Wall. (U. 8.) 64. 
See Skrainka v. Scharinghausen, 8 Mo. App. 522. 

3 Long v. Towe, 42 Mo. 545; Pyke v. Thomas, 4 Bibb 
(Ky.), 468; Grundy v. Edwards, 7 J. J. Marsh. (Ky.) 368. 

4 Lawrence v. Kidder, 10 Barb. (N. Y.) 641. : 

5 Bingham v. Maigne, 53 N. Y. (Super. Ct.) 90. 

6 Wright v. Rieler, 36 Cal. 242; Moore v. Bennett, 40 
Cal. 251; Dean v. Emerson, 102 Mass. 480; Peltz v. 
Eichell, 62 Mo. 171. 

735 Hun (N. Y.), 421. 

8 Watertown Thermometer Co.v. Poll, 4 N. Y. Sup. 
861. 
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patronage which had been extended to him. The 
proceeds were to be equally divided between them. 
It was held that the stipulation of defendant was an 
unreasonable one and could not be enforced by in- 
junction. A covenant in acontract of sale of a cheese 
factory, and the secret of the manufacture of a cer- 
tain kind of cheese, that the seller and her husband 
will not impart the secret to any one else, or engage 
in manufacturing and selling such cheese for a certain 
time, is not void as in restraint of trade.!° 

Generally it may be said that the restriction must 
not go beyond what is necessary for the protection of 
the other party.!! In the following cases the contract 
was pronounced void as not being limited in space.!2 
The following will be found in the CENTRAL LAW 
JOURNAL: Cases—Physicians, practice, ete.;!3 to re- 
ward firemen.!4 W. M. ROCKEL. 


§ Carroll v. Giles, 30 8. C. 412. 

10 Tode v. Gross, 4 N. Y. Sup. 402. 

11 Beard’v. Dennis, 6 Ind. 200; Hubbard v. Miller, 27 
Mich. 15; Long v. Towl, 42 Mo. 545; Dunlap v. Gregory, 
10 N. Y. 241; Cai. 8. N. Co. v. Wright,6 Cal. 258; Gilman 
v. Dwight, 13 Gray, 356; Chappell v. Brockway, 21 Wend. 
157; Calt v. Tourle, 4 Ch. 659; Leather Cloth Co. v. Lor- 
sont, 9 Eq. 349; Allsopp v. Lowden, 11 Ohio St. 349; Gra- 
selli v. Wheatcroft, 15 Eq. 61. 

12 Alger v. Thacker, 19 Pick. 51; Albright v. Teas, 37 N. 
J. Eq. 171; Lange v. Weik, 2 Ohio St. 520; Bank vy. King, 
44 N. Y. 87; Callahan v. Donnelly, 45 Cal. 152; Taylor v. 
Beachard, 13 Allen, 370; Moore vy. Bennett, 40 Cal. 251; 
Wrighi v. Ryder, 36 Cal. 342; Oregon, etc. Co. v. Winsor, 
20 Wall. (U. 8.) 67. 

13 27 Cent. L. J. 527. 

1415 Cent. L. J. 381. See leading articles, 26 Cent. L. J. 
595; 11 Cent. L. J. 279; 19 Cent. L. J. 63-81; 14 Cent. L. J. 
302; 24 Am. L. Reg. 217; 27 Alb. L. J. 24; 18 Cent. L. J. 54; 3 
Ohio L., J. 161; 16 West. Jur. 514. 








CORRESPONDENCE. 





To the Editor of the Central Law Journal: 


In the CENTRAL LAW JOURNAL of July 11, 1890, on 
page 34, there appeared a communication of over half 
a page speaking in high terms of a recent publication 
entitled “The Trial of Jesus, from a Lawyer’s View,” 
written bya distinguished member of the Cincinnati 
bar. On the strength of the communication in your 
JOURNAL I ordered the publication, feeling proud 
that one of my own profession had engaged in so 
laudable an enterprise, and had further, as the com- 
munication disclosed, “‘proven to all lawyers and to 
the world that life and death should not be placed in 
the hands of one man.” On receipt of the pamphlet, 
I was much surprised and chagrined to find that my 
legal brother had given us nothing new, but on the 
contrary had “lifted” bodily a very powerful argu- 
ment, written in 1820, by M. Dupin, an eminent law- 
yer of the French bar, in answer toa Mr. Salvador, a 
Jew, who had, in an able article from his stand-point, 
attempted to justify the crucifixion of Christ. M. 
Dupin’s article can be found in many first-class book 
stores. Judge Greenleaf, in bis work entitled “The 
Testimony of the Evangelists,’ has given the article of 
M. Dupin in full, with a proper credit. The writer of 
the ‘‘recent publication,” however, assumes to be the 
author of the whole article, and with an astounding 
rashness makes up near sixty pages, in aseventy-page 
pamphlet, from M. Dupin’s labor, and gives it word 
for word as his own production. To claim credit for 





the work of another when that other is or has been a 

member of your profession, is bad enough, but it is 

infinitely worse to offer the work for sale as your own 

production. J.S8.B. 
Sullivan, Ind. 








JETSAM AND FLOTSAM. 





OUR SWEARING ParRsoNn.—Our friend, the Albany 
Law Journal, is jealous of our acquisition as a con- 
tributor of a gentleman whom itis pleased to call a 
“swearing parson.’? Our esteemed contemporary 
also takes note of the fact that our reverend con- 
tributor has no narrow prejudice against the stage, 
which prevents him from putting his anecdotes about 
judges and lawyers in dramatic form. Our Albany 
brother suggests that it would be more decorous in 
the reverend doctor either to drop his h s or his 
title. Our critic does not know that that anecdote 
was considerably toned downfor Eastern circulation 
before we printed it. We even went so far as to cut 
off the addition of D. D. —several of them. Suppose 
we say that the edition which contained that anec- 
dote was intended for circulation as a specimen copy 
in North Carolina only, but that a copy of it was by 
some mistake sent as an exchange to our Albany con- 
temporary. The reverend doctor having understood 
that the lawyers are an overworked profession, much 
in need of relaxation, and esteeming it his office to go 
about doing good, and having acquired the idea from 
reading certain poetical contributions to the Green 
Bag, that the law journals are not above levity, con- 
cluded to put in his laboring oar. If there was not 
much point in the learned doctor’s dramatic con- 
tribution, it should be said, by way of apology, that 
before he wrote it he was given to understand that 
he would be expected to to follow the example of the 
poetical contributor to the Green Bag, and not get 
above the capacity of his audience. —American Law 
Review. 

The Jurist of last November contains a remarkable 
account of a Swedish trial, in which a medical 
student sued a doctor for hypnotizing him against 
his will. The defendant was enterprising enough to 
follow up his previous offense by hypnotizing all the 
plaintiff’s witnesses and making them contradict 
themselves and behave in a general irrational manner; 
and this course of action so bewildered the judge 
that instead of committing the defendant for contempt, 
a step which would seem to have been quite justifiable 
under the circumstances—unless, perhaps he feared 
to meet with the same fate as the witnesses—he ad- 
journed the case for the purpose of calling in medical 
assistance. The reader cannot but fear that some of 
the picturesqueness of this anecdote is attributable 
to the fact that it comes by way of “tone of the even- 
ing papers; yet it is impossible to read Dr. Jame’s 
interesting paper on the “‘Hidden Self’? in the March 
“Scribner’s without reflecting on the part which 
hypnotism may yet play in the law. It is strange to 
think of our jury system and present judicial ma- 
chinery applied to some of the many questions which 
the subject may raise, more especially in the criminal 
law; but up to the present time it does not seem to 
have come before the courts of this country. 

In France, however, there have been such cases, an 
account of which, together with a very learned and 
valuable discussion of hypnotism in its legal aspects, 
will be found in a recent work of M. Jules Liegeois, 
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Professior of Jurisprudence at Nancy. This book is 
an elaborate treatment of the subject and contains facts 
of great importance to medical jurisprudence. The 
author believes that there are serious dangers in hyp- 
notism with which the law may be called upon to deal, 
and he gives many striking experiments to show how 
the hypnotized person may be made the victim of fraud 
or crime, or may, by means of the post-hypnotic 
suggestion, be used as atool in the hands of another. 
In the latter case, M. Liegeois is of opinion that the law 
should regard the hypnotizer as the criminal, treating 
the subject as legally irresponsible. 

Among the few occasions when the question hzs 
actually come up in court is a remarkable case some 
twenty-five years ago in which a beggar had enticed 
from her home, under very peculiar circumstances, 
the daughter of respectable French peasants. He was 
arrested, and the magistrate put to two doctors the 
question whether the accused ‘‘could by the influence 
of magnetic passes have destroyed her moral liberty 
to such an extent as to give his acts the character of 
rape.” The doctors answered in the affirmative, and 
at the trial, which resulted in a conviction, other ex- 
perts were called and testified before the jury to the 
same effect. M. Liegeois points out that the physicians 
seem to have imperfectly understood the nature of 
the ‘“‘magnetism” of which they testified, but that the 
circumstances of the case were such as entirely to 
confirm the theory that the prisoner exercised a 
hypnotic influence over his victim. The facts of a 
more recent case, where the memory of a girl con- 
victed of theft was awakened by hypnotism, and it 
was thus discovered that she had secreted the missing 
article while in a state of sonambulism, bear a strange 
resemblance to the main incident of Wilkie Collin’s 
**Moonstone.”— Harvard Law Review. 








RECENT PUBLICATIONS. 





A DICTIONARY OF THE Law, Consisting of Judicial 
Definitions and Explanations of Words, Phrases, 
and Maxims, and an Exposition of the Principles 
ot Law: Comprising a Dictionary and Compendium 
of American and English Jurisprudence. By 
William C. Anderson, of the Pittsburgh Bar. 
Chicago: T. H. Flood and Company, Law Pub- 
lishers. 1890. 

The test of the pudding is inthe eating. The test 
of the law book fs in the using. And this is especially 
true of a law dictionary wherein a supeficial examina- 
tion is of little value in the determination of the ques- 
tion as to its merits. We have for some time made 
constant and practical use of this dictionary and feel 
no hesitation in indorsing it as the most accurate and 
complete yet presented to the legal fraternity. It 
stands to reason that a dictionary of the law to be 
useful should be modern, and conform to the many 
changes incident to the growth and development of 
the law. A dictionary which was useful twenty-five 
years ago is of little value to-day, and hence, the 
work of Mr. Anderson is timely and welcome. We 
are glad to see that the workis in the shape of one 
volume. A two-volume dictionary is a nuisance and 
was the principal fault of the Bouvier dictionary. 
The Anderson dictionary is more complete but is only 
one volume of 1,200 pages. It is impossible to note all 
its good points, but among them are the following: 
The definitions are generally those of the courts and 
the explanations following contain references to the 
decisions on the subject. The definitions are in large 





type. The remarks which follow explanatory of the 
text are in smaller type. This enables the examiner 
to grasp with ease the definitions. Indeed, the style 
and manner of its preparation could not be improved 
upon. It contains exhaustive references to the au- 
thorities and is accurate in every regard. No legal 
word, phrase, or subject seems to have been omitted, 
and the practitioner will find in its pages on subjects 
of current and modern interest much that cannot be 
found elsewhere. The book is handsomly printed 
and bound and is an ornament to the library. 





THE SUGGESTIONS OF INSANITY in Criminal Cases, 
and the Trial of the Collateral Issue. By Wm. 
Wilkins Carr. Philadelphia: T. & J. W. Johnson 
& Co. 1890. 

It seems that this work is the result of the author’s 
investigation into the subject while engaged as counsel 
in the case of Webber v. Commonwealth, wherein the 
defendant was tried and convicted of murder in 
Philadelphia, notwithstanding the fact of insanity at 
the time of arraignment. The subject is one not only 
of great interest, but of grave importance in the ad- 
ministration of the criminal law, and this book will 
be found to elucidate and instruct as to many points 
heretofore but little understood. ChapterI. Treats 
of the care and control] of lunatics. ChapterII. Of 
the preliminary issue in cases of lunatics charged with 
crime. Chapter III. The preliminary issue a matter 
of right or within judicial discretion. Chapter IV. 
After conviction upon the indictment, issue awarded 
as to mental condition in bar of judgment. Chapter 
V. Discusses the trial of collateral issue as to insanity, 
pleading and practice. The book contains an ex- 
haustive review of the statutes, both of England and 
of the United States and of the cases. It contains 135 
pages and is well printed and carefully indexed. 





THE TRANSFER OF NEGOTIABLE PAPER as Collateral 
Security. Being the Sharswood Prize Essay of 
the University of Pennsylvania for the year 1886 
and the Johnson Prize Essay for the same year. 
By Lewis Lawrence Smith, of the Philadelphia 
Bar. Philadelphia: T. & J. W. Johnson. 1889. 

Those interested in the subject will find here the 
law as to the effect of transfer of negotiable paper as 
collateral security ably discussed with an exhaustive 
review of the authorities, showing the holdings of the 
different State courts and the federal courts which, 
in many regards, are conflicting. There is also an ap- 
pendix giving the position of the courts of the several 

States upon the question as to whether the transferree 

of negotiable paper as collateral security for an ante- 

cedent debt is protected against prior equities arising 
out of it. 





FORMS OF PROCEDURE IN THE COURTS OF ADMIR- 
ALTY OF THE UNITED STATES OF AMERICA. 
Together with an Appendix Containing Forms of 
Maritime Contracts, etc., and the Rules of Practice 
in Cases of Admiralty, Prescribed by the Supreme 
Court. By Edward F. Pugh, of the Philadelphia 
wes. Philadelphia: T. & J. W. Johnson & Co. 
1890. 


To the admiralty practitioner this book would seem 
to be of great value. It aims to containa full and 
trustworthy collection of forms of procedure in the 
admiralty courts of the United States. In some in- 
stances the author has added notes and authorities, 
but in the main, the work consists of forms alone. In 
the appendix will be found rules of practice prescribed 
by the Supreme Court of the United States in causes of 
admiralty jurisdiction. The book contains nearly 350 
pages, and has a good index. 
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Books RECEIVED. 


A TREATISE ON FACTS AS SUBJECTS OF INQUIRY BY 
AJuRY. By James Ram, of the Inner Temple, M. 
A., Cambridge. Barrister-at-law. “Je Ne Dis 
Rien Que Je “N?Appuie De Quelque Example.”’— 
La Fontaine. Fourth American Edition, with all 
the Notes to the Previous Editions. By John 
Townsend, Counsellor-at-law. And additioral 
Notes and References, by Charles F. Beach, Jr., 
ofthe New York Bar. With an Appendix, con- 
taining David Paul Brown’s Golden Rules for the 
Examination of a Witness; Cox’s Advice for Con- 
ducting the Examination of Witnesses and Open- 

ing a Case to the Jury; Whewell on Theory and 

Fact; Hoffman’s Fifty Resolutions -, Regard to 
Professional Deportment; Cases istaken 
Identity and of Erroneous A. og New York. 
Baker, Voorbis & Co., Publishers. 66 Nassau 
Street. 1890. 








HUMORS OF THE LAW. 





An old negro who had business ina lawyer’s office 
was asked if he could sign his name. “How is dat, 
sah?” ‘‘T ask,’”? the lawyer answered, “if you can 
write your name?” ‘Wall, no, sah. [ never writes 
my name. I jes’ dictates it sab.” 

A judge in a neighboring State once intervened to 
preventa waste of words. He was sittingin chambers, 
and seeing, from the piles of papers in the lawyer’s 
hands that the first case was likely to be hardly con- 
tested, he .sked, ‘‘What is the amount in question?” 

“Two dollars,” said the plaintiff’s counsel. 

“T’ll pay it,” said the judge, handing over the 
money; ‘‘call the next case.” 

He had not the patience of taciturn Sir William 
Grant, who, after listening for a couple of days to the 
arguments of counsel as to the construction of an act, 
quietly observed when they bad done: “That act has 
been repealed.”—Green Bag. 

DANIEL O’CONNELL was at on time defending a 
man accused of murder at Clonnel. The circum- 
stantial evidence was so strong against the prisoner 
that the jury had already determined upon their ver- 
dict of guilty, when the man supposed to be murdered 
was brought into court, alive and unhurt. The jury 
were desired to return their verdici at once, ahd they 
did so; but it was one of*Guilty.”” ‘*What does this 
mean?” inquired the judge. ‘‘If the man has net been 
murdered, how can the prisoner be guilty?” 

**Please, yer Honor,” said the foreman, “he’s guilty; 
he stole my bay mare three years ago.” 

“T can’t understand all this fuss about using elec- 
tricity for executions,’? remarked Judge Lynch of 
Kansas, reflectively. “Out in our section we have 
used the telegraph-pole for years.” 


ATTORNEY. My dear madam, I find that your 
estate is heavily encumbered. You will have enough 
to live upon, but you must husband your resources. 

Wipow. Well, my daughter Mary is my only re- 
source now. 

ATTORNEY. Exactly; 
possible.—Green Bag. 

A LAWYER who was defending asuit for a widow, 
in the fervor of his zeal in his client’s cause, exclaimed: 
*“‘Gentleman of the jury, a man who would be so 
mean as to sue a helpless widow-woman ought to be 
kicked to death by a jackass; and, gentleman [here 
the eloquent counsel turned towards the judge], I 
wish his Honor would here and now appoint me to do 
the kicking.”’ 


husband her as soon as 
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1 ADMINISTRATORS—Limitation.—The statute of lim- 
itations begins to run against an action on the bond of 
an acministrator, for refusal to pay out assets of the 
estate in obedience to an order of the probate court, on 
expiration of the time limited in the order.—Avery r. 
Miller, Mich., 45 N. W. Rep. 503. 

2. ADMINISTRATOR’S ACCOUNT—Allowance. — It is the 
duty of every executor or administrator, within six 
months after notice of his appointment and every six 
months thereafter until the estate is settled, to file a 
semi-annual account; and the county court must, at 
the first term after any such account is filed, ascertain 
and determine if the estate be sufficient to satisfy the 
claims presented and allowed within the first six 
months, or any succeeding six months thereafter, after 
paying the funeral charges and expenses of adminis- 
tration, and, if so, it shall so order and direct.— Rostel v. 
Morat, Oreg., 23 Pac, Rep. 900. 


3. ADVERSE POSSESSION.—Held, under the facts that 
defendants, claiming under B, his heirs and vendees, 
showed a good title by adverse possession.—Jones v. 
Goddis, Miss., 7 South. Rep. 489. 


4. AGISTMENT—Lien by Servant.—When the relation 
of master and servant exists, the servant can acquire 
no lien on his master’s cattle, for depasturing or feed- 
ing them, under section 3684, Hill’s Code. — Bailey v. 
Davis, Oreg., 23 Pac. Rep. 881. 


5. APPEAL—Certificate of Facts.—The written opinion 
of the trial judge, not purporting to be a statement of 
facts, will, on motion, be stricken from the transcript, 
under Laws Wash. T. 1883, p. 59, “‘Appeal Act,” § 3, which 
provides that the statement of facts settled by the par- 
ties or made by the judge shall be certified by him to 
contain all the material facts in the cause.— King County 
v. Hill, Wash., 23 Pac. Rep. 926. 


6. APPEAL—Mandate.— Where, on appeal in an equity 
cause, the supreme court reverses the finding and 
judgment upon a certain point, the circuit court must 
enter judgment in accordance therewith ; and it has no 
power to order a new trial of such issue without a 
special direction to that effect. — Whitney v. Traynor, 
Wis., 45 N. W. Rep. 530. 

7. APPEAL— Review. — Where the district court, on 
appeal from a justice’s court, overrules a plea to the 
jurisdiction of the justice, it cannot be reviewed if the 
record fails to show any evidence offered in support of 
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the plea, or action taken on the question of jurisdiction. 
—Cotulla v. Goggan, Tex., 138. W. Rep. 742. 

8. ASSIGNMENT FOR BENEFIT OF CREDITORS. — An 
assignment by a non-resident made in accordance 
with the laws of his domicile, and providing 
for preferences, is invalid, as to property situate in 
Idaho, as against attaching creditors, under Rev. St. 
Idaho, §§ 5875-5932. — Barnett v. Kinney, Idaho, 23 Pac. 
Rep. 922. 

9. ASSIGNMENT FOR BENEFIT OF CREDITORS.—A court 
of chancery has no authority, on petition of the pre- 
ferred creditors, with consent of the debtor and the 
assignee, to put an estate which has been assigned for 
the benefit of creditors into the hands of a receiver to 
be sold, on mere allegations that a large part of the 
assigned goods is perishable, and that the assignee, in 
administering the trust, will be trammeled by the 
statute.—Penzel Grocer Co. v. Williams, Ark., 13 8. W. 
Rep. 736. 

10. ASSIGNMENT FOR BENEFIT OF CREDITORS.—A deed 
of assignment for the benefit of creditors, which makes 
preferences, and provides that after the preferred 
creditors are paid all other creditors shall be paid pari 
passu, and directs the assignee to wind up the estate as 
the law directs, is not void for failure to specify the time 
within which the creditors are to accept its provisions 
and surrender their debts.— Thornton v. Simon, Ark., 13 
8. W. Rep. 739. 

1l. ATTACHMENT — Interpleader. — Leave to plaintiff 
“to appear and file interplea’’ in attachment proceed- 
ings by defendant against a third person in the courts 
of another State, when no interplea is filed or further 
appearance entered, does not give such jurisdiction of 
the person of plaintiff as can estop him to afterwards 
prosecute a suit in the courts of the State of his and 
defendant’s domicile, to enfore a lien on the property 
seized by defendant under the attachment.—Carson ¢ 
Rand Lumber Co. v. Knapp, Stout ¢ Co. Company, Iowa, 45 
N. W. Rep. 544. 

12. ATTACHMENT—Service.—A sheriff’s return upon a 
writ of attachment is insufficient which fails to show 
that a defendant, to whom a certified copy of such writ 
was delivered, was an occupant of the premises sought 
to be attached, and which failed to show that there was 
no occupant of said premises, and that a certified copy 
of the writ which was posted on the front of the defend- 
ant’s dwelling- house was posted in a conspicuous place 
on said premises.—Hall v. Stevenson, Oreg., 23 Pac. Rep. 
887. 

13. ATTORNEY—Negligence.— Held, that the complaint 
stated a cause of action both for defendant’s wat of 
reasonable care and skill as an attorney and abstractor, 
and upon his warranty that the title to certain property 
examined by him was as shown in the abstract. — 
Thomas v. Schee, lowa, 45 N. W. Rep. 539. 

14. CHATTEL MORTGAGE.—A chattel mortgage provid- 
ing that the mortgagor shall continue in possession, 
doing a retail business, is invalid as against attaching 
creditors, in the absence of a provision that the: pro- 
ceeds of the business shall be applied on the mort- 
gagee’s debt.—Lewiston Nat. Bank v. Martin, Idaho, 23 
Puc. Rep. 920. 

15. CHATTEL MORTGAGE — Replevin. —In replevin of 
timber taken on execution, plaintiffs claimed under a 
bill of sale in which a specified condideration was 
expressed, but testified that it was intended to secure a 
much larger indebtedness. Held, that, as against cred- 
itors of the mortgagor, the instrument was valid only 
to the amount therein set out.—Mueller v. Provo, Mich., 
45 N. W. Rep. 498. 

16. CONFLICT OF LAawS—Exemptions.—Where a debtor 
and creditor are domiciled in different States, and the 
creditor proceeds by attachment in the courts of the 
State of his domicile against the property of his debtor, 
the courts of the debtor’s domicile will not ihterfere by 
injunction, on the ground that the property is exempt 
by the law of the debtor’s domicile, though the creditor 
be temporarily found within their jurisdiction.—Grifith 
a Langsdale, Ark., 13 8. W. Rep. 733. 





17. CONSTITUTIONAL LAaw—Federal Question.—Plaintiff’s 
testatrix was the devisee of property for life under a 
will executed in South Carolina, where the property 
was situate, which further gave her a power of appoint- 
ment “by her last will and testament duly executed.” 
This power was exercised in favor of plaintiff by a will 
executed according to the laws of North Carolina, of 
which State testatrix was a resident. The will was 
admitted to probate by the proper court, and an exem- 
plification of the proceedings admitted to probate in 
South Carolina. The supreme court of the latter State 
held that the power of appointment could only be 
exercised by a will executed according to the laws of 
South Carolina: Held, that the federal question of the 
faith and credit to be given to the judgment of the pro- 
bate court of North Carolina did not arise.—Blount v. 
Walker, U. 8. 8. C. 108. C. Rep. 606. 

18. CONSTITUTIONAL Law — Interstate Commerce. — 
Act Mo. March 18, 1881, §§ 1, 2, require railroad com- 
panies to furnish double-decked cars for the shipment 
of sheep, and provide that for the shipment of a car- 
load of sheep in a single-decked car they shall receive 
only half of the legal rate of freight on a car-load of 
stock. Defendant carried sheep for plaintiff to a point 
in Illinois in single-decked cars, and charged him the 
full legal rate per car: Held, that plaintiff cannot 
recover the excess, for the statute, as to shipment out 
of the State, is void, being an infringement of the power 
to regulate interstate commerce vested in congress by 
the constitution.— Stanley v. Wabash, St. L. § P. Ry. Co., 
Mo., 13 8. W. Rep. 709. 

19. CONSTITUTIONAL LAW—New Trials. — Code Tenn. 
1884, § 3835, providing that ‘‘not more than two new 
trials chall be granted to the same party at any action 
at law, or upon the trial by jury of an issue of fact in 
equity,” refers only to new trials granted because of 
the insufficiency of the evidence, and not where there 
is no evidence to justify the finding, or where there has 
been error of law, and does not violate Const. U. 8. 
Amend 14.—Louisville ¢ N. R. Co. v. Woodman, U. 8.8. C., 
10 8. C. Rep. 628. 

20. CONVERSION.—Conversion is based on the idea of 
an assumption by the defendant of a right of property, 
or a right of dominion over the thing converted, which 
casts upon him all the risks of an owner; and, conse- 
quently, it is not every wrongful detention of property 
that amounts to conversion.—Ferrera v. Parke, Oreg., 23 
Pac. Rep. 883. 

21. CORPORATIONS—Lien on Stock.—How. St. Mich. § 
4143, providing that a corporation shall have a lien on 
all the stock or property of its members invested 
therein, for all debts due from them to the corporation, 
is a general lgw, with knowledge of whose provisions 
all are chargeable; and hence one who purchases stock 
of a Michigan corporation, organized under that law, 
belonging to one who is indebted to such corporation, 
takes it subject to the lien, though he may be a resident 
of another State, and ignorant of the indebtedness.— 
Hammond ¢ Co. v. Hastings, U. 8. 8. C., 10 8. OC. Rep. 727. 

22, CRIMINAL EVIDENCE—Accomplice.—T hree defend- 
ants were joined in an information for manslaughter, 
and took separate trials. It appeared that two of them 
were in close proximity to deceased, a colored boy, 
threatening and frightening him in drunken rowdyism, 
and that defendant M standing at a distance, threw or 
tossed a stone towards them, which, as claimed, hit 
and killed deceased: Held, that M should have the 
benefit of the evidence of the other two and to that end 
the prosecuting attorney should cause them to be first 
tried, or else should himself offer them as witnesses, 
that they might be cross-examined.—People v. ‘Mc- 
Cullough, Mich., 45 N. W. Rep. 5165. 

23, CRIMINAL EVIDENCE—Homicide.—On the trial of cer- 
tain negroes for the murder of certain whites killed in 
a fight between whites and negroes: MHeld, that, for 
the purpose of showing that the whites went there with 
innocent motives, which would tend to show that they 
were not the assailants, it was a proper question for 
the State to ask one of them, why he went there armed, 
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and that his answer, ’we went there to see that no 
harm came to L,”’ was competent.— Wicks v. State, Tex., 
13 S. W. Rep. 748. 

24. CRIMINAL EVIDENCE — Res Gestz.—Under the rule 
in Nolen v. State, that “where the confessions of a de- 
fendant under arrest are inadmissible against him, be- 
cause made while he was uncautioned, hia acts, if 
tantamount to such a confession, and done under simi- 
iar circumstances, are likewise inadmissible,” it was 
error to allow State’s witnesses to testify that when the 
parties who had arrested defendant, and who had him 
in custody, said to him, “‘We have arrested you for 
killing B [deceased] last night,” he seemed agitated, 
and turned pale. — Fulcher v. State, Tex., 138. W. Rep. 
750. 

25. CRIMINAL LAw— Breach of the Peace. — A charge 
that defendant did willfully disturb the peace of one H, 
by saying to him that, if he did not “dry up,” he would 
“slap hell” out of him, and that, if he got up out of that 
chair, he would kill him, does not allege a criminal of- 
fense, under Code Miss. § 2769, punishing the willful dis- 
turbance ot the peace of any family or person by loud 
or unusual noise, etc.— Brooks v. State, Miss.,7 South. 
Rep. 494. 

26. CRIMINAL LAaw—Jeopardy.— Where, on the plea of 
former jeopardy, it appears that the jury were dis- 
charged before a verdict on the former trial, and it is 
claimed by the State that it was because of their inability 
to agree, the length of time allowed for their deliberation 
is a question of fact for the jury, and the sufficiency 
of the time is a question for the court. — Helm v. State, 
Miss., 7 South. Rep. 487. 

27. CRIMINAL LAW—Mayhem.— Evidence sufficient to 
constitute the crime of mayhem.—State v. Cody, Oreg., 
23 Pac. Rep. 891. 


28. CRIMINAL LAW — Robbery. — While B wasin his . 


smoke-house, about fifteen paces from his house, de- 
fendant came up and said that,if B put his head out, 
he would “shoot it off.” While B was thus detained, 
co-defendant entered the house, and carried off valu- 
ables belonging to B, who did not know for what pur- 
pose he was being detained until defendants had left: 
Held, a sufficient taking in the presence of B to consti- 
tute robbery.—Clements v. State, Ga., 118. E. Rep. 505. 

29. CRIMINAL PRACTICE — Former Acquittal. — Under 
Const. Mich. art. 6, § 29, which provides that “‘no person, 
after acquittal upon the merits, shall be tried for the 
same offense,” a conviction of burglary upon an infor- 
mation charging that defendant broke and entered 
“‘with intent to steal,” is no bar toa prosecution for 
larceny committed on the same occasion. — People v. 
Parrow, Mich., 45 N. W. Rep. 514. 

30, CRIMINAL PRACTICE—Homicide—Bail.— Held, under 
the facts that defendant was entitled to bail. — In re 
Foulk, Tex., 13S. W. Rep. 746. 

31. DEED—Delivery. — A deed delivered by an agent 
after the grantor’s death in pursuance of directions pre- 
viously given conveys no title.— Weisinger v. Cocke, Miss., 
7 South. Rep. 495. 

32. DEED—Parties.—Under Gen. St. Nev. § 3026, where 
two co-tenants separately convey their interest in 
land, a subsequent deed from one of them, conveying 
to the other all his interest and title in the land, for the 
expressed purpose of enabling the grantee to sue in 
her own name to set the first deed aside for fraud, and 
recover all the land, and providing that,in the event 
of recovery, such grantee shall reconvey to the grantor 
his interest, and pay him his proportion of any dam- 
ages recovered, does not give the grantee such an in- 
terest in the grantor’s interest as will entitle her to 
suein herown name to set both the deeds aside. — 
Gruber v. Baker, Nev., 23 Pac. Rep. 858. 

33. DivorcE—Restitution of Wife’s Property.—Where 
a marriage is annulled on the answer of defendant, in 
an action for divorce, that plaintiff has a former hus- 
band living, the court may decree restitution of plaint- 
iff’s property. — Wheeler v. Wheeler, Wis., 45 N. W. Rep. 
531. 





34. EASEMENTS — Creation. — Where the owner of a 
block in a city divides it into two lots, with an alley in 
the rear, but files no plat, as required by the statutes 
of Colorado in the case of a dedication, and the city 
does not accept the new arrangement, the purchaser of 
the alleyway at a sale for taxes takes it free from ease- 
ment, and may close it.—Smith v. Grifin, Colo., 23 Pac. 
Rep. 905. 

35. Equiry—Mining Lands.—Courts of equity will only 
grant relief in case the application thereforis made 
without unreasonable delay. The strongest equity 
may be forfeited by laches, or abandoned by acquies- 
cence. Where the subject-matter of a controversy is 
the right to unpatented mining property, the uncertain 
and fluctuating character of the property will be con- 
sidered in determining the question of laches. — Great 
West. Min. Co.v. Woodmas of Alston Min. Co., Colo., 23 
Pac. Rep. 908. 

36. EXECUTION.—Any bona fide action on the part of 
the plaintiff in execution which shows that he intends 
to keep the judgment alive will prevent its dormancy.— 
Stanford v. Connery, Ga., 118. E. Rep. 507. 

37. EXECUTION—Homestead Exemption. — A schedule 
and affidavit claiming real estate levied on as exempt, 
and alleging that it is all of defendant’s real estate, but 
averring nothing asto any other property, is insuf- 
ficient to warrant the issuing of a supersedeas to stay a 
sale of lard under Mansf. Dig. Ark. § 3006. — Brown v. 
Peters, Ark., 138. W. Rep. 729. 

88. EXECUTOR—Sale of Decedent’s Land. — The chan- 
cellor has jurisdiction and power, under § 42l4of the 
Code, to entertain the petition of the executrix, and de- 
cree at chambers a sale of the land; the fair import of 
the facts, as they were presented to the chancellor, and 
as to which there was no issue, being that it had be- 
come impossible to carry out the will of the testator.— 
Blake v. Black, Ga., 11 8. E. Rep. 494. 

39. ExEcuTORS—Sales Under Power. — Under Comp. 
Laws Utah 1888, § 4145, where the will gives the execu- 
tor a mere naked power of sale, withoyt direction as to 
notice, a sale without the statutory notice is invalid. — 
In re Walker’s Estate, Utah, 23 Pac. Rep. 930. 

40, FEDERAL CourRTS—Assignment.— Where the high- 
est court of aState affirms that a conveyance for the 
benefit of creditors is valid under the statutes of that 
State, the Supreme Court of the United States, in a 
case involving the validity of such conveyance, will 
ordinarily follow its ruling, though that statute is 
common to many States, and in othersa different rul- 
ing has obtained.— Jenks v. Quidneck Co., U. 8. 8. C ,108. 
C. Rep. 655. 

41. FEDERAL CourRTS— Jurisdiction.—W here the judg- 
ment of a State court is based on general rules of law 
and local statutes, and does not involve a federal ques- 
tion, the Supreme Court of the United States has no 
jurisdiction to review it, though the State court has 
disregarded a decision of the supreme courton the 
same question in another suit.—Giles v. Little, U. 8. 8. C., 
10 8. C. Rep. 623. 

42. FEDERAL OFFENSE — Embezzling Letters. — Two 

1 of off one for embezzling letters contain- 
ing articles of value, the other for stealing the contents 
—are created by Rev. St. U. 8. § 5467. — United States v. 
Lacher, U. 8. 8. C., 10 8. C. Rep. 625. 

43. FORCIBLE ENTRY — Evidence. — To enter upon 
premises in defiance of the occupant, and with sucha 
display of force as reasonably to deter him from main- 
taining his possession, is forcible entry.— Lassner v. State, 
Ga., 11 8. E. Rep. 500. 

44. FORCIBLE ENTRY AND DETAINER. — Held, that de- 
fendant was not guilty of forcible entry and detainer, 
he being in possession at the time under a belief that 
his possession was assented to by the landlord. — Com- 
monwealth v. Knarr, Penn., 19 Atl. Rep. 805. 

45. FORCIBLE ESTRY AND DETAINER— Pleading. — Un- 
der Code Wash. § 1836, on forcibie entry and detainer: 
Heid, an allegation by defendant that, for more than a 
year before the filing of the complaint, it had been in 
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the quiet possession of the premises, is no defense, 
since it fails to aver that its estate therein is not ended. 
—Bellingham Bay, etc. Ry. Co. v. Strand, Wash., 23 Pac. 
Rep. 928. 

46. FRauDs—Statute of.—A special promise to answer 
for the debt of another, not in writing,is void under 
the statute of frauds.—Cross v. Kistler, Colo., 23 Pac. Rep. 
903. 


47. HIGHWAYS—Trespass.— Where a public road is es- 
tablished, and the owner of the land through which it 
passes is given time to take down his fences across it, 
a private citizen has no right, before the fences are 
down and the road formally opened to the public by the 
supervisor, to undertake to open it himself, and force 
his way across it. — State v. Stoke, Iowa, 45 N. W. Rep. 
542. 

48. HOMESTEAD—Husband and Wife.— A wife can sue 
in ejectment to recover land owned by her in fee from 
her husband, who remains in occupation of it asa 
homestead, after she has separated from him, aban- 
doned the homestead, and gone to live elsewhere. — 
Buckingham v. Buckingham, Mich., 45 N. W. Rep. 504. 

49. INFANCY—GUARDIAN aD LITEM.—Under the Illinois 
chancery practice, by which a decree against an infant 
is absolute, and he is given a certain time after becom- 
ing ofage to appeal, the fact that the party against 
whom such decree is entered is an infant does not give 
him the right to bring such bill, where he, by his next 
friend, appealed from the original decree, and ap- 
peared in the appellate court by his guardian ad litem 
in answer to a cross-appeal.— Kingsbury v. Buckner, U. 8S. 
8. C., 108. C. Rep. 638. 

50. INFANCY—Guardian ad Litem.—Where the record 
of a cause shows that a guardian ad litem was appointed 
for minor defendants, and that he accepted the ap- 
pointment and filed their answer, the recital in the 
decree that the cause was heard upon their answer is 
conclusive as to the service of legal notice on the 
minors.— Beddinger v. Smith, Ark., 13 8. W. Rep. 734. 


51. INTOXICATING LIQUORS—Constitutional Law.—Pub. 
Acts Mich. 1887, No. 313, imposing an annual tax of $300 
on the business of selling only brewed or malt liquors 
at wholesale or retail, and a tax of $650n the business 
of manufacturing such liquors, and providing thata 
manufacturer may sell without paying anything but 
the manufacturer’s license, is a regulation of interstate 
commerce, in so far as it prevents a non-resident manu- 
facturer from sending such liquorinto the State, and 
there disposing of it, in the original packages, through 
a clerk located there.—Lyng v. Stateof Michigan, U.S. 5S. 
C., 108. C. Rep. 725. 


52. INTOXICATING LIQUORS—Druggists. — Section 3 ex- 
cepts from the operation of the act “druggists who sell 
liquors for chemical), scientific, medicinal, mechanical, 
or sacramental purposes only:” Held, that an informa- 
tion which alleged that defendant was not “a druggist, 
nor a person whose business was at that time to sell 
drugs and medicines,” did not sufficiently charge that 
defendant was not of the excepted class. — People v. 
Decarie, Mich., 45 N. W. Rep. 491. 


53 INTOXICATING LIQUORS—License.— One who, with- 
out paying the tax, carried on the business of selling 
liquors in one place as the agent of a person who paid 
for and was carrying it on in another, was properly 
convicted of a violation of the act. — People v. Lester, 
Mich , 45 N. W. Rep. 492. 

54. JUDGMENT —Corporate Name. — Where an incor- 
porated company attempted to change its name, but 
failed through non compliance with the method pre- 
scribed by statute, and afterwards obtained a judgment 
inthe new name, it is sufficient, on objection made 
after judgment, if the complaint states facts which 
identify the company.—King v. Ilwaco Ry., etc. Co., Wash., 
23 Pac. Rep. 924. 


55. JUDGMENT— Limitations.—Where, in a suit on an 
outlawed note, the statute of limitations was not 
pleaded, the judgment cannot be questioned because 








the fact of outlawry appears upon its face. — Whitworth 
v. Detroit, etc. Ry. Co., Mich., 45 N. W. Rep. 500. 


56. JUDGMENT — Mortgage. — A judgment in personam 
against a payee of promissory notes, secured by a 
special mortgage, and in which there is a recognition 
of the mortgage, and a decree forits enforcement, 
merges the notes, completely and perfectly, so that 
thereafter the judgment is the only evidence of the 
debt; but not as to the mortgage.—Lalannev. Payne, La., 
7 South. Rep. 481. 

57. JUDICIAL NOTICE. — The situation of acity with 
reference to the boundary lines of the county in which 
it is situated is a matter of public notoriety, of which 
the courts will take judicia! notice. — Forehand v. State, 
Ark., 13S. W. Rep. 728. 


58. JuRy—Challenge. — Where defendant challenges 
the array on the ground that the court, in sustaining 
his challenge to the array in another case atthe same 
term, discharged, not only those jurors who had been 
impaneled in the case, but all who had been summoned 
for the term, he cannot, on appeal, object to the court’s 
refusal to sustain his challenge on the ground that the 
second array was improperly drawn. — Robinson v. 
Mulder, Mich., 45 N. W. Rep. 505. 

59. LEGISLATION—Statutes—Enactment — Authentica- 
tion.—An inspection of the legislative journals shows 
that Act No. 213, Pub. Acts Mich. 1889, was the original 
house bill to regulate the sale of liquor, as amended by 
the senate, and that, though duly certified by the pre- 
siding officers of both houses, and approved by the 
governor, it was not the bill passed by the legislature, 
but is entirely different in many for its important pro- 
visions from it: Held, that itis wholly void. — Rhode v. 
Phelps, Mich., 45 N. W. Rep. 493. 

60. LICENSE Tax— Sewing-machine Agency. — Under 
Code Miss. § 58, which imposes a tax on sewing- 
machine agencies, a place where machines are stored, 
and from which they are taken by persons who seek 
purchasers in their homes,is an “agency,” although 
the books of account are not kept therein. — Mitchell v. 
State, Miss., 7 South. Rep, 493, 

61. LIMITATION OF ACTIONS.—Where an action of tres- 
pass was commenced by personal service in 1869, but 
was not prosecuted, and was voluntarily discontinued 
in 1885, another suit forthe same cause of action begun 
in 1885 was barred, the statute having continued to run 
against another suit during the pendency of the former 
suit, notwithstanding the defendant’s absence. — Gray 
v. Jones, Mich., 45 N. W. Rep. 489. 


62. MALICIOUS PROSECUTION — Probable Cause.—In a 
suit against a railway company for malicious prosecu- 
tion for arson, a demurrer to plaintiff’s evidence will be 
sustained where it appears that a depot of such com- 
pany was burned by an incendiary; that the company’s 
agent, upon investigation, was informed by several 
persons of circumstances constituting a strong chain 
of evidence against the plaintiff; that such agent laid 
these facts before the company’s local attorney, who, 
out of abundant caution, placed them before the county 
prosecutor; and that the latter examined all the per- 
sons concerned in furnishing the information, and then 
advised the prosecution of plaintiff,in which advice 
the company’s attorney concurred. — Miller v. Chicago, 
etc. Ry. Co., U. 8. C. C. (Mo.), 41 Fed. Rep. 898. 

63. MARRIED WOMEN. — Where a married woman, 
through her husband as agent, purchases goods for 
the benefit of her separate property, she is liable there- 
for, under Mansf. Dig. Ark. §§ 4625, 4626, 4630. — Wolf v. 
Duvall, Ark., 138. W. Rep. 729. 

64. MASTER AND SERVANT— Negligence. — In an action 
by an employee for injuries received from machinery, 
the petition alleged that his hand was crushed by cog- 
wheels while he was brushing them off, and that he 
was inexperienced in handling machinery, and did not 
know and had not been told of the danger: Held, that 
he could not recover, as the danger was apparent, and 
incidental to the employment.— Townsend v. Langles, U. 
8. C. C. (La.), 41 Fed. Rep. 919. 
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65. MASTER AND SERVANT—Negligence.— Though ordi- 
nary Care as a Jegal standard for the measure of dili- 
gence is invariable, yet,as the conduct of a prudent 
man varies with the degree of danger attending the 
vocation in which he is engaged, and is more or less 
cautious according to circumstances, those who are 
bound to conform their conduct to his must graduate it 
in like manner. — Central R. R. of Georgiav. Ryalls, Ga., 
11S. E. Rep. 499. 

66. MASTER AND SERVANT—Willful Neglect.—Failure of 
a coal company to repair the timbers supporting a 
trestleon which its employees work, and which has 
been in use for fifteen or twenty years, where the 
timbers appear sound, and can only be found defective 
on cutting into them, is not such willful neglect as will 
render it liable for the death of an employee caused by 
the breaking of such timbers, under Gen. St. Ky. ch. 57, 
§ 3.—Reinder’s Adm’r v. Blick ¢ Philips Coal Co., Ky., 138. 
W. Rep. 719. 

67. MECHANICS’ LIENS—Notice. — A notice of lien suf- 
ficiently gives the name of the owner of the land where 
the building or erection was placed, which says: “Said 
real estate reputed to be owned by one ER H, and 
said building reputed to be owned by oneG MR.” — 
Allen v. Rowe, Oreg., 23 Pac. Rep. 901. 

68. MORTGAGES — Power of Sale. — A mortgage con- 
tained a power in the mortgagee or her assigns, on de- 
fault, to sell the premises at public or private sale, and 
convey the same to the purchaser in fee simple abso- 
lute. On default the mortgagee’s assignee executed an 
absolute deed of the land, unambiguous in its terms, to 
defendant. The deed did not refer to the mortgage or 
the power of sale, and the note secured by the mort- 
gage was not assigned to defendant: Held, that the 
conveyance was an execution of the power, and not an 
assignment of the mortgage.—Lanig v. Si y, Ark., 
13 8S. W. Rep. 740. 

69. MORTGAGES—Redemption.— Under Act Ark. March 
17, 1879, § 1, the mortgagor, in case of sale of real prop- 
erty, has the right to redeem in one year, whether the 
debt be for the purchase money or not. — Wood v. Hol- 
land, Ark., 138. W. Rep. 739. 

70. MORTGAGE—Tax title.—Const. La. art. 210, declar- 
ing that tax-titles are prima facie valid, and cannot be 
set aside without a previous tender to the purchaser of 
the price at 10 per cent. interest thereon, does not apply 
where suit is brought to enforce the lien of a mortgage 
as against a tax-ttile alleged to have been acquired 
after execution of the mortgage by the mortgagor’s 
brother in collusion with the mortgagor.— Mendenhali v. 
Halil, U. 8. 8. C., 108. C. Rep. 616. 

71. MUNICIPAL CORPORATIONS— Streets. — The power 
granted to the city of St. Louis “to regulate the use of 
streets” (Charter, art. 3, § 26, subd. 2), extends to public 
uses only, and does not authorize an ordinance per- 
mitting a private corporation to build a railroad track 
and run trains across streets of the city forthe trans- 
action of its business. — Gl v. Anh - Busch 
Bréwing Ass’n, Mo., 13 8. W. Rep. 707. 

72. MUNICIPAL CORPORATION—Bridges — Tolis.—A city 
ordinance, subjecting any officer or agent of a bridge 
company to a fine if he shall refuse to sell packages of 
100 passage tickets for adollar,in accordance with a 
contract between the city and the company, is not a 
police regulation, andis invalid. — City of Newyort v. 
Newport ¢ C. Bridge Co., Ky., 138. W. Rep. 720. 

73. NEGOTIABLE INSTRUMENT—Parol Evidence.—In an 
actior on a promissory note, it appeared that plaintiff 
wished defendant to manage a mine which he was 
about to purchase, and that defendant was unwilling to 
do so without an interestin it; that plaintiff paid for 
the mine, and had it conveyed to them joiatly, and 
took defendant’s note for half the purchase price: 
Held, that parol evidence of a contemporaneous agree- 
ment that defendant might examine the mine, and, if 
dissatisfied, convey his interest to plaintiff, and the 
note should be canceled, was inadmissible, as varying 
the terms of the note.— Dunaney v. Murke, Idaho, 23 Pac. 
Rep. 915. 











74. NEGOTIABLE INSTRUMENT.— A complaint, in an 
action on a note delivered to plaintiff by one of the 
makers without any indorsement of the payee named 
therein, alleging that the note was executed for dis- 
count, and that, on the refusal of the payee to discount 
it, plaintiff discounted it, is not demurrable for failure 
to make the nominal payee a party, under Civil Code 
Ky. § 18.—Rogge v. Cassidy, Ky., 13 8. W. Rep. 716. 

75. PARTITION—Parties.—The right to partition lands 
is regulated by statute in this State. Prior to the enact- 
ment of section 423, Hill’s Code, a partition suit could 
not be maintained by a reversioner or remainder-man, 
and the rule is unchanged by the Code.—Savage v. Sav- 
age, Oreg., 23 Pac. Rep. 890. 

76. PAYMENT— Evidence. —In an action against the 
maker of a promissory note found among the papers of 
a decedent, a plea of payment is not sustained by evi- 
dence that the decedent in his life-time had agreed to 
give up a note against defendant in consideration of a 
deed to some land, and that decedent had thereafter 
controlled the land, in the absence of evidence identify- 
ing the note referred to in the argeement.—Collins v. 
Spence, Ga., 11 8. E. Rep. 502. 


77. PLEADING—Misjoinder.—A complaint for personal 
injuries sustained by plaintiff while in defendant’s 
employ, which also prays for the cancellation of a 
release of defendant from all liability for the injuries, 
procured from plaintiff while incompetent to transact 
business, does not improperly unite two causes of 
action.— Whetstone v. Beloit Straw Board Co., Wis., 45 N. 
W. Rep. 535. 

78. PLEADING AND PRACTICE — Warning Order. —A 
petition alleging defendant’s non-residence, the 
affidavit to which only states that petitioner “believes” 
the statements contained therein to be true, does not 
warrant the issuing of a warning order under Mansf. 
Dig. Ark. § 4990.—Waggoner v. Foglemun, Ark., 138. W. 
Rep. 729. 

79. PLEDGE— Negligence.—A party accepting a note 
and chattel mortgage, in hisown name, to secure his 
own debt as well as the individual debt of another, as a 
matter of accommodation to the latter, and without 
compensation, is only bound to exercise ordinary dili- 
gence, and is not liable for a failure to realize on the 
securities without proof of negligence.— Cross v. Kistler, 
Col., 23 Pac. Rep. 903. 

80. Pook Laws—Implied Promise.— Where a town- 
ship, which is liable under How. St. Mich. § 1786, for 
the support of the poor having a settlement therein, 
negiected to support a person so settled, who was en- 
tirely without means, and unable to do anything to- 
wards her own support, although the proper officer 
had notice of her condition, a relative of the pauper 
with whom she was living, and who furnished her with 
necessary care, attention, and supplies, can maintain 
an action against the township on an implied promise 
to repay.—Zckman v. Township, Mich., 45 N. W. Rep. 502. 


81. POWERS—Execution.—Testatrix bequeathed prop- 
erty to her daughter for life, and provided that “my 
daughter A is hereby authorized and empowered by 
her last will and testament, duly executed by her, to 
dispose of this bequest as she pleases.”” The daughter 
in her will recited: ‘‘Whereas, I am entitled to legacies 
under the last will of my deceased mother, and to a 
distributive share in the several estates of my deceased 
sister, and my brother, and, notwithstanding my cov- 
erture, have full testamentary power to dispose of the 
same,” and devised “the entire property and estate to 
which I am nowin anywise entitled, or which I may 
hereafter acquire, of whatever the same may consist» 
to my beloved husband:” Held,that this was a valid 
execution of the power given by the mother’s will.— 
Lee v. Simpson, U. 8. 8. C., 10 8. C. Rep. 631. 

82. PRINCIPAL AND AGENT.—Contract.—A written con- 
tract creating a commercial agency for one year, and 
fixing the agent’s compensation for services, wharfage, 
storage, and paying for the goods sold at a gross sum 
per month, having been renewed expressly for the 








80 THE CENTRAL LAW JOURNAL. 


No. 4 








next year, and the agency having in fact continued for 
several successive years afterwards, both parties in all 
their dealings conforming to the terms of the original 
contract, there was a tacit renewal of the same from 
year to year, and the principal could not, by notice 
given pending the last year’s services, terminate the 
contract before the expiration of that year.—Standard 
Oil Co. v. Gilbert, Ga., 11 8. E. Rep. 491. 

83. PRINCIPAL AND AGENT—Contracts.— In an action 
against a railroad company for board furnished to its 
employees, under contract with its road- master, though 
it appears that the road-master “had made contracts 
to board section-men allalong the line,’ and that ‘“‘it 
was the custom of railroads in that section of country 
for road-masters to hire boarding bosses,” tue com- 
pany is not liable, in the absence of proof of authority 
to the road-master to make such a contract, or of its 
ratification of similar contracts.—St. Louis, I. M. ¢ S. 
Ry. Co. v. Bennet, Ark., 13S. W. Rep. 742. 

84, RAILROADS — Crossings and Connections. — The 
report of commissioners appointed by the circuit court 
in a proceeding under Rev. St. Mo. 1879, § 765, will not be 
set aside on appeal because it fails to recite that the 
commissioners went upon the premises, and viewed 
the points of crossings and connections, as, in the 
absence of evidence to the contrary, it will be presumed 
they preformed their statutory duty.—St. Louis, 7. Ry. 
Co. v. St. Louis, I. M. § S. Ry. Co., Mo.,13S. W. Rep. 710. 

85. RAILROAD COMPANIES—Consolidation.—If railroad 
companies, which have consolidated; under Act Mo. 
March 24, 1870, providing for the consolidation of rail- 
roads which will, when connected, form a continuous 
line of road, have complied with all the other provisions 
of the act, the consolidation is valid, though they may 
have failed to comply with that provision requiring 
each company to file with the secretary of State a reso- 
lution accepting the provisions of the act. Such pro- 
vision is merely directory.—Leavenworth County v. Chi- 
cago, R. I. ¢ P. Ry. Co., U. 8. 8. C. 108. C. Rep. 7 

86. RAILROAD FIRES — Negligence. — When damage 
has been caused by sparks from a locomotive, in order 
to rebut the presumption of negligence on the part of 
the railroad company it must be shown not only that 
the locomotive was equipped with the most approved 
appliances in the way of a spark-arrester, but also that 
it was operated by a skillful engineer, in a careful 
manner. — Missouri Pac. Ry. Co. v. Texas § P. Ry. Co., U. 
8. ©. C. (La.), 41 Fed. Rep. 917. 


87. RESCISSION OF CoNTRACT—The right to rescind a 
contract for fraud may be lost by its confirmation, or 
by a failure to manifest the election to disaffirm it 
within a reasonable time, or, where the transaction is 
asale of property by dealing with the property as owner 
after the discovery of the fraud.— Lockwood v. Fitts, 
Ala., 7 South. Rep. 467. 

88. REMOVAL OF CAUSES.— Act W. Va. Feb. 23, 1883, 
provides that a person aggrieved by the assessment of 
his rea) estate may, after notice to the prosecuting 
attorney who shall protect the State’s interest, apply 
to the county court for redress; and if on hearing the 
evidence, said court shall be of opinion that there is 
error in the assessment, it shall correct it: Held, that 
the power of the county courts under this act is min- 
isterial, and the proceeding to correct assessments is 
not a suit, within the meaning of Rev. St. U. S. § 639, 
giving the right of removal to the federal courts of 
different States.—Upshur County v. Rich, U. 8.8. C., 108. 
C. Rep. 651. 

89, SALE — Delivery. — Held, that the facts that the 
loading of the lumber on the cars at P was a delivery to 
the H. L. Co. as a purchaser.—Hope Lumber Co. v. Foster 
§ Logan Hardware Co., Ark., 13 8. W. Rep. 731. 

90. SALE—Evidence. — Where a harvester had been 
rejected after trial, and the question was whether 
there had been any sale, testimony that plaintiff had 
afterwards endeavored to sell it to other persons was 
properly excluded.— Gibbon v. Hughes, Wis., 45 N. W. 
Rep. 538. 





91. SCHOOL FuNDsS—County Treasurer. — The act of 
Febuary 29, 1877, by which the county treasurers of the 
several counties were “constituted the treasurers uf the 
school funds in their respective counties,’ did not 
create a new county office of treasurer of the school 
funds, to be filed by whomsoever might be county 
treasurer, but it transferred to the office of county 
treasurer the duties and responsibilities of the custody 
of the school funds of the county.— Perry, Governor, v- 
Woodberry, Fla., 7 South. Rep. 483. 

92. SHERIFF— Execution. — In an action against a 
sheriff by those claiming under defendants in execu- 
tion, for failure to pay over the proceeds of property 
sold under execution in excess of the debt, itis not 
error to exclude evidence that defendant actually re- 
ceived more cash than appears by his return, when the 
amount for which the property sold is admitted; that 
being the sum for which he was bound to account, 


whether he received the money or not. — State v. Finn, 
Mo., 13 8S. W. Rep. 712. 
93. SPECIFIC PERFORMANCE— Laches. — Specific per- 


formance of a contract to convey land will be denied, 
where the grantee has delayed for nearly six years in 
bringing his suit, during which time the grantor has 
died, the taxes have all been paid by him and his heirs, 
and the land has increased 20 to 50 fold in value.—Combs 
v. Scott, Wis., 45 N. W. Rep. 532. 

94. STOCK.—In an action by a railroad eompany ona 
note given for a subscription to its capital stock, a 
good defense is set up by a plea that plaintiff's agents 
procured the subscriptions by representations that 
plaintiff would issue stock only to the amount of $3,000 
per mile, and bonds only tothe amount of $12,000 per 
mile, whereas, at the time the representations were 
made, stock had already been issued, or agreed to be 
issued to the amount of $12,000, and bonds to the amount 
of $15,000 per mile.— Weems v. Georgia, etc. R. Co., Ga., 11 
8. E. Rep. 503. 

95. TAXATION—Exemption. —A lot belonging to a re- 
ligious corporation which is situated at a distance from 
the lots on which the church buildings are situated, 
andis vacant and unoccupied, is not exempt from 
taxation under Rev. St. Wis. § 1038, subd. 3, exempting 
the real property owned by any religious association 
used exclusively for the purpose of such association, 
and necessary for the location and convenience of the 
buildings.—Green Bay, etc. Co. v. Outgamie County, Wis., 
45 N. W. Rep. 536. 

96. TAXATION—Redemption. — Under Code Miss. § 531, 
where adults and infants are co-tenants of lands sold 
for taxes, and the limitation has expired as tothe 
adults, the infants can only redeem their interest, and 
not the whole tract. — Wilson v. Lykes, Miss., 7 South. 
Rep. 492. F 

97. TAXATION—Voluntary Payment. — After the suing 
out ofa writoferror toa judgment declaring assess- 
ments against a railroad company valid, the assess- 
ments were, under an act of the legislature, readjusted 
and reduced, and thus paid by the company. No steps 
had been taken to collect the assessments, and pro- 
ceedings to enforce them could not have been resorted 
to for several months after payment was in fact made: 
Heid, that the payment was voluntary, and the writ of 
error should be dismissed on the ground that there 
was no actual controversy.—Little v. Bowers, U.8.8.C., 
10 8. C. Rep. 620. 

98. TRIAL — Remarks of Counsel. — Where, in action 
for assault, evidence as to the relations of the parties 
prior to the assault has been excluded, itis within the 
discretion of the court to grant a new trial on account 
of remarks of defendant’s counsel commenting on the 
absence of such evidence, and intended to prejudice 
thejury against plaintiff by producing the impression 
that there was great provocation to the assault. — Cook 
v. Doud, Colo., 23 Pac. Rep. 906. 

99. Trust — Evidence. — Held, the evidence failed to 
show thatthe estate sought to be subjected was the 
product of the trust-estate, or to identify any part of it 
as the trust property, and did not establish a resulting 
trust.—Phillips v. Overfield, Mo., 13 8 W. Rep. 705. 





